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Economy 





Cost of Living 


Labor Force 


industrial 
Production 


Wages in 
Manufacturing 


Consumer 
Credit 


Personal 
Income 


Corporate 
Profits 


A slight drop, 0.2 per cent, was recorded by the BLS 
in August, thanks mainiy to lower food prices. The Con- 
sumer Price Index for the month was 115 per cent 
of the 1947-1949 average. This was exactly the same 
as a year ago, but about 13 per cent above June, 1950. 


August employment showed an increase over July of 
128,000 (total civilian employment 62.276 million), and 
unemployment dropped over the month by 101,000 
(total unemployed 3.245 million, or 5 per cent of the 
civilian labor force). Unemployment in August, 1953, 
was only 1.24 million, down 308,000 from the previous 
month. The 1953 monthly average was 1.524 million. 


August estimates indicate that the production level 
of May through July, 124 per cent of the 1947-1949 
average, seasonally adjusted, was unchanged Last 
year the August mark was 136, a point lower than 
July. The current level of 124 matches that for the 
year 1952; the 1953 index was 134: in 1939 it was 
only 58, and only 97 as recently as 1949. 


The average weekly pay of factory workers rose 14 
cents in August to $71.06, although average hourly pay 
dropped one cent from the previous month to $1.79. 
The reason: an average workweek increase of 18 
minutes. Hourly pay was up an average two cents 
over August, 1953, but average weekly pay was down 
63 cents during the 12-month period. 


Registering an increase for tue fourth consecutive 
month, outstanding consumer credit rose by $44 
million to $27.835 billion at the end of July, although 
noninstalment credit dropped during the month. 
Instalment credit jumped a whopping $124 million 
Automobile paper accounted for $23 million of the 
increase, and personal loans were up $38 million 


Preliminary estimates for July showed no change from 
the June total—a seasonally adjusted annual rate of 
$286.5 billion—but some fluctuation was noted in the 
components. July labor income rose by $200 million 
to a rate of $202.3 billion, while farm: income fell by 
$300 million to a rate of $11.9 billion. 


The seasonally adjusted annual rates of corporate 
profits before and after taxes for the second quarter 
of 1954 showed no change from the first quarter of the 
year. The amounts are $34.5 billion and $17.5 billion 
respectively. Profit rates at the halfway point in 1953 
were much better—$41.9 billion before and $19.5 
billion after taxes. 
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Is Joining the Union Required 
in the Taft-Hartley Union Shop? 


By CHARLES COGEN 


MONG the many areas of uncertainty 
{\that have made the Taft-Hartley Act 
a lawyers’ bonanza, none is more intriguing 
than the provision dealing with the union 
The present article directs itself to 
the inquiry whether, in a union shop legally 
established under the requirements of the 


shop. 


law, an employee has to join the union, or 
at least apply for membership. 


might think that the 
superfluous, for by definition a union shop 
requires that all employees join the union 
within a stipulated period after the signing 
of the union contract. However, a number 
contributed to the uncer 
Some commen 


One question is 


of factors have 
tainty of the law’s intent. 
tators feel that, while Congress talked about 
the union shop, it actually enacted some 
that 


agency 


less than namely, the “agency 


thing 
shop.” In an shop, the employees 
are required to pay dues but they need not 
stems 


join the union.’ The legal uncertainty 


from: 
(a) the wording = of 


relevant proviso in Section 8(a)(3); (b) the 


complicated 


alleged inconsistency between Congressional 
intent as expressed in the debates and the 
wording of the law; and (c) the ambiguous 
* This is the setup that was established in 
the famous Canadian ‘‘Rand’’ rule by Justice 
I. C. Rand, arbitrator. (/n re Ford Motor 
Company of Canada (1946).) 
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decisions in the leading case of the Union 


Starch and Refining Company. 


Taft-Hartley Act permits a union 
under stipulated conditions 


The 
shop contract 
At issue here is the 
tion 8(a)(3): 

“Provided further, 
justify any discrimination 
ployee for nonmembership in a labor organ 
ization (A) if he has 
for believing that such membership was not 


following part of Sec- 


That no employer shall 
against an em 
reasonable grounds 
available to the employee on the same terms 
and conditions generally applicable to other 
members, or (B) if he has reasonable grounds 
for believing that membership was denied 
or terminated for other than the 
failure of the employee to tender the periodic 
uniformly re 


reasons 


and the initiation fees 


dues 
quired as a condition of acquiring or retain 


ing membership 


While 
connection 
States 


cases have arisen in 
provision, the United 
taken the 


directly 


a number of 
with 
Supreme Court has not 


this 


and un 
own \s 
hold 


otters 


opportunity to interpret it 
equivocally in an opinion of its 
for Union Starch, aforementioned, its 
and it 


that the 


ing is somewhat ambiguous 


some ground for the conclusion 
?87 NLRB 779 (1949) 

" 66,152, 186 F. (2d) 

den, 342 U. S. 815 (1951) 


enf'd 19 LABOR CASES 
1008 (CA-7, 1951), cert 





Mr. Cogen, 


a member of the New York bar, is an 


instructor at the New School for Social Research 





court did not require joining the union but 
merely required a tender of dues and initia- 
tion fees.* 

However, it is the contention of the pres 
ent writer that a close reading of this case, 
together with other related cases, indicates 
a requirement of an application for mem- 
bership in a union shop situation;* and that, 
where actual joming of the union not 
been required by the courts, the act of join- 
ing was made impossible in the 
situations by some action of the union 


has 


specific 


These were the facts in the Union Starch 
case: “called at the office 
of the Union where they talked with ; 
the Union’s business agent. [He] in- 
formed them that in order to join the Union 
it was necessary to pay dues and an initia 
tion fee, file an application card, attend the 
next meeting of the Union and take 
an oath of loyalty to the Union | They] 
tendered the proper amount of the initiation 
fee and dues which [the agent] re- 
fused to accept until they had been voted 


Three employees 


upon and had taken the obligation of mem- 


bership {Two of the employees were man 


‘Probably the most comprehensive article 
supporting this contention is Jerome L. Toner'’s 
“The Union Shop Under Taft-Hartley,'’ 5 Labor 


Law Journal 
by inference 
Union Shop 
fusal to Accept Union Membership,’’ 
gan Law Review 619 (1954). 

The erroneous interpretation of Union Starch 
has been encouraged by a legal digester’s sum- 
mary of it: ‘‘Employees who, to satisfy a union 
security contract, offer to pay dues to the union, 
have done all that is required of them by law, 
according to NLRB . employees who don’t 
want to join the union, in a plant with a union 
shop contract, can protect themselves against 
firing if they're willing to pay dues.’’ Also 

It's not necessary, the Board said, that he 
join the union, indeed, even apply for 
membership.”’ 

On the other hand, note 
another legal work that is 
the present thesis 
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552 (August, 1954). Directly or 
the same position is taken in 
Discharge of Employee for Re- 
52 Michi- 


or, 


this 
on 


summation in 
all fours with 


and wife. The husband told the agent that 
did not care whether he] “made out 
applications for him and his wife but that they 
would never take an oath, and when 

[the agent] made it clear that the oath was 
a condition precedent to union membership, 
the {man and wife] left without fur- 
ther conversation.’” (Italics supplied.) 


he 


Pursuant to a union shop contract, the 
union requested the discharge of the em- 
ployees who had failed to comply with its 
conditions for membership, and the com- 
pany was threatened with a work stoppage 
unless it to union’s demand. 
The company investigated the facts, gave 
the employees 20 hours in which to indicate 
their willingness to comply, and then dis- 
charged them for failure to do so. 


acceded the 


The National Labor Relations Board trial 
examiner found that the employees had 
refused to comply with the union’s require- 
ments in regard to application for member- 
ship and that they had thus demonstrated 
they they “were entirely unwilling to be- 
come members” and therefore that “mem- 
bership” had not been “denied” to them.* 
“The employees involved had applied for 
union membership and had offered to pay union 
dues and initiation fees, but were not accepted 
because of a failure to comply with other union- 
imposed conditions applicable alike to all its 
members... . 

“Employees who request union 
and tender initiation fees and dues, 
comply with other union-imposed 
for acquisition of membership, are protected 
by the Labor-Management Relations Act from 
discharge under the terms of a valid union se- 
curity agreement.’’ (Italics supplied.) 

‘This view is held by Vincent G. Macaluso 
“The NLRB ‘Opens the Union’, Taft-Hartley 
Style,’’ 36 Cornell Law Quarterly 443 (1951), 
with some supporting evidence but without going 
into adequate detail. By implication, the same 
interpretation may be read into Robert J 
Rosenthal's ‘‘Union Security Under the Taft- 
Hartley Act,’’ Monthly Labor Review, April, 
1954, p. 391; see especially p. 393 

°CA-7 case cited at footnote 2, pp 

®* NLRB case cited at footnote 2, p. 
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words ot the 
Com- 


He therefore ruled (in the 
Board decision) “that 
pany was justified, under the duly-authorized 
union-shop contract, in honoring the Re- 
spondent Union’s demand for the discharge 
of the three nonmembers; although the 
Respondent Company knew that these non- 
had tendered ‘initiation fees and 
Respondent Union without 
being accorded membership in the Union.” * 


The NLRB overruled the trial examiner, 
in a three-to-two held that 
both the company, in discharging the em- 
ployees, and the union, in demanding their 
labor 


Respondent 


members 
dues’ to the 


decision.” It 


had engaged in an unfair 
practice. This violation of proviso 
(B) of the above-quoted part of Section 
8(a)(3), since the union had refused mem- 


discharge, 
was a 


bership to the employees “on grounds othet 
their failure to tender the 
dues and the initiation 7 


than periodic 


fees.” 


On appeal, the United States Court of 
Appeals for the Seventh Circuit upheld the 
Board’s decision, and affirmed its order re- 
dis- 
charged employees with The 


United States Supreme Court denied cer- 
1 


quiring the company to reinstate the 


back pay 


tiorari.’ 

To begin with, the NLRB and the Seventh 
Circuit accorded the usual weight to Con- 
gressional intent as expressed in the reports 
of the Senate 
in floor debates. 


and House committees and 
* We need not spend much 
time with these, since no one questions the 
fact that indicate a 
clear intent to enact a union shop proviso 


these various sources 
permitting the traditional type of member- 
ship compulsion.’ 


Our discussion hinges primarily on a precise 
reading and interpretation of the opinions 
in the Union Starch 
Toner has developed an elaborate and skillful 


case. Rev. Jerome L 
line of reasoning in which these opinions are 
made to state “that a legal Taft-Hartley union 
shop contract does not compel or force any 
employee to Jom a Union but only requires 
him to tender the periodic dues and 
initiation fees uniformly required as a con 


dition of acquiring and retaming member 


NLRB case cited at footnote 2, p. 782 
Members Murdock and 
Members Huston and 


‘Chairman Herzog, 
Gray for the majority; 
Reynolds for the minority 

* NLRB case cited at footnote 2 

” CA-7 case cited at footnote 2 

" See footnote 2 

12 CA-7 case cited at footnote 2, p. 1012 

% For example, Senator Taft said that ‘‘in 
the bill we say that the employee must join 


p. 787 
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ship’ in the union.” * While we cannot say 
with absolute certainty that this interpreta 
have reasonable 


tion is erroneous, we do 


conclusion. It is es 


grounds for such a 
pecially easy to demonstrate that this sum 
mation of the case is the result of omissions 
of important parts of 
consideration. And, 
opinions do not say 


interprets them to mean 


the opinions undet 
definitely, the 
Father 


quite 
outright what 
loner 


first analyze the opinion of the 


“Proviso (B) protects employees 


Let us 
NLRB 
who have tendered the requisite amount of 
and initiation and denied 
membership for any other reason, even though 
" There 


dues fees been 
that reason be nondiscriminatory.” 
would assumption, in the 
phrase “denied membership,” that an effort 
to become a member has taken place and 
is taken for granted. Likewise, the follow 
ing statement warrants the same assumption 


“We therefore 
tending protection to 
tenders periodic dues and initiation fees with 
out being accorded membership. If the union 
other qualifications and con 
with 


seem to be an 


read proviso (B) as ex- 


any employee who 


lmposes any 


ditions for membership which he is 
unwilling to comply, such an employee may 
not be entitled to membership, but he is en 


titled to keep his job.” (Italics supplied.) 
Most 


emphasis placed by the Board upon certain 
rootnote 


important of all, perhaps, is the 
case In a 
and 
overlooked at 


crucial facts in the 


which Father Toner other commen 


tators seem to have least, 
they have failed to mention the information 


contained therein—the Board stressed its 
findings of fact as differentiated from those 
of the trial examiner 

“1. The Trial 
the Respondent Union’s business represen 
tative, had told the they 
must execute applications for 
We find that he told all nonmembers pres 
could 


Examiner found that 


nonmembers that 
membership 
ent at the meeting that only he 
make out the applications 
proceeded to fill out applications for all non 


Furthermore, he 


member employees, both present and ab 


sent, except the [man and wife in 


07 


the « ase | 


the union within 30 days after he is employed.’ 
(93 Congressional Record 5087, May 9, 1947.) 

“Toner article cited at footnote 3 The 
single quote within the quoted statement is 
from the CA-7 case cited at footnote 2, p. 1012 
The word before ‘retaining membership" 
should be ‘‘or’’ instead of ‘‘and."’ 

* NLRB case cited at footnote 2, p. 783 

NLRB case cited at footnote 2, p. 784 

7 NLRB case cited at footnote 2, p. 781, note 
7 therein 
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Thus, the Board finds that the union did 
not give the employees the customary oppor- 
tunity to apply for membership, This is re 
flected in a telling comment in the opinion: 

“We cannot that Congress, by 
using the term ‘denied’, intended to permit 
unions to forestall applications for member 
ship and thereby circumvent the policy ex 
pressed in proviso (B).”™ (Italics supplied.) 


assume 


Clearly, this is an implication that more 
than a tender of dues and initiation fees is 
required under the Taft-Hartley union shop 
The additional step, application for member- 
ship, did not take place and was excused 
only because the union had “forestalled” 
that requisite. It was forestalled also by the 
oath requirement which the employees could 
not fulfill on religious grounds.” 


That the employee was willing to become 
a member is another significant fact singled 
out for comment by the 
“We that the Trial Examiner 
omitted the following facts which we deem 
relevant: [The employee] repeatedly 
told [the union agent] that he was 
willing to pay his dues and become a mem- 
ber ar 


special Soard 


also note 


Commenting upon these facts, the opinion 
states: “We Trial 
Examiner, that by refusing to comply with the 


cannot say, as did the 
Union’s requests the employees had demon 
strated that they ‘were entirely unwilling to 
become members’ and therefore that ‘mem 
bership’ had not been ‘denied’ to them. The 
employees were willing to comply with the 
condition for 
under 


only term = or membership 
which we think can, the provisos, 
legally be enforced by discharge—the tender 
of the periodic dues and the initiation fees 
uniformly required. And in the case 
of the [man and wife] the 
contrary to its practice, did not 


Union, 
general 
even fill out applications for them, although 
the union agent advised chem that only he 


could fill out applications.” 

* NLRB case cited at footnote 2, p. 785 

” ‘Each of these employees had stated to 
the Union's business representative the grounds 
for their unwillingness to comply with other 
of the conditions imposed. In the case of the 
; [man and wife] these grounds were reli- 
gious in character and were matters of moral 
scruple.”’ (NLRB case cited at footnote 2, 
p. 781.) 

In another case, the employee, working in 
a union shop, dropped his union membership 
after joining a religious order which forbade 
members to join any organization that might 
contain ‘‘unbelievers.'’ The court held that he 
had been legally discharged religious 
rights are not absolute or limitless and 
the general welfare of all members 
their right to bargain collectively,”’ as 
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and 
guar- 


— a 


If the Board had considered a tender of 
dues and initiation fees adequate under the 
law, it hardly seems reasonable that it would 
have gone on to discuss the facts dealing 
with the filling out of applications, thus 
merely including surplusage that would be 
highly misleading. We must assume that the 
Board considered the actions in regard to 
the filling out of 


some significance. 


applications as having 


The opinion of the Seventh Circuit, while 
also somewhat ambiguous, contains several 
items of like import. It cites the NLRB 
interpretation of the statute with approval 
In its statement of the facts, the court ex- 
plicitly mentions the conversation in regard 
to the application for membership and stresses 
the oath requirement as forestalling 
application. Most significant is the way in 
which the court states the issue in the case: 


said 


“The principal question involved is whether 
employees who request union membership and 
tender initiation fees and dues, but fail to 
comply with other union-imposed conditions 
for acquisition of membership, are protected 
by the Act from discharge under the terms 
of a valid union es 
(Italics supplied.) 


security agreement. 
Unfortunately, ambiguity again turns up 


in the major portion of the opinion: 


“We agree that the Union had the right, 
under the statute here involved, to prescribe 
nondiscriminatory terms and conditions for 
acquiring membership in the Union, but we 
are unable to that it may adopt a 
rule that the discharge of an em- 
ployee for reasons other than the failure of 
the employee to tender the periodic dues and 
fees.”* (Italics supplied.) 


agree 
requires 


initiation 


It is true that the second italicized portion 
can give the impression that it is sufficient 
“to tender the periodic 
this is offset 


for the employee 
initiation fees,” but 


(Continued on page 735) 


dues and 


‘will permit of no interference 
by an individual under the guise of an alleged 


anteed by law 


infringement of his religious belief.’’ (Otten 
v. Baltimore &@ Ohio Railroad Company, 22 
LABOR CASES { 67,334 (DC N. Y., 1952), aff'd 
23 LABOR CASES { 67,661, 205 F. (2d) 58 (CA-2, 
1953).) 

In both cases religious scruples had stood 
in the way of union membership. In the Otten 
case the court went beyond Union Starch and 
refused to allow this factor to excuse nonmem- 
bership in the union 

*” NLRB case cited at footnote 2, p. 
7 therein 

“1 NLRB case cited at footnote 2, p. 785 

*2 CA-7 case cited at footnote 2, p. 1011. 

** CA-7 case cited at footnote 2, p. 1012 
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Equal Pay for Women Laws: 
Are They Desirable ? 


By VERNON SEIGLER 


66 'y QUAL Pay for Women” is the popu 
4 lar name for laws aimed at eliminating 
discrimination in rates of pay based solely 


on difference in sex between the recipients 
In a sense, the term is a misnomer, as under 
the present laws of Connecticut, New 
and New York, and, under some 
proposed statutes, a male could be the sub- 


Jersey 


ject of discrimination. 
This effort is a rewriting in 
form of a paper completed in March, 1954. 


condensed 


The original paper was designed to re 
flect the and the pro 
such legislation as 
January 1, 1954. This version 
in that mood except to note that on May 10, 
1954, as I began this rewriting, Mrs. Alice 
K. Leopold, Director of the Women’s 
Bureau, United States Department of Labor 
was reported’ as saying that she expected 
bill this 
session and alluding to H. R. 7172? 
Administration’s bill. 

When the 


the impression that some form of 


law arguments and 


con they existed on 


will remain 


Congress to pass an equal pay 


as the 


held 


legisla 


research was begun I 


tion, probably national in scope, was de 


' News release, Women's Bureau, Department 
of Labor. The bill was not enacted 


Equal Pay for Women Laws 





HOWEVER WRONG DISCRIMINATION 
AGAINST WORKING WOMEN MAY BE, 
LEGISLATION WILL NOT PROVIDE 
A PRACTICAL SOLUTION OR CURE 





sirable However, the research forced me 
to the following conclusions 

(1). “Equal pay for equal work” is not a 
proper 


the impossibility ol 


because of 
terms that 
None of the 
clear in 


subject for legislation 

defining 
could be universally applied 
acts or proposed acts is entirely 
application 

(2). The problem’is best left to individual 
or collective bargaining by the persons most 
particular facts 


familiar with the 


government has any role in the 
field ot 


(3). If 


picture, it 1s in the education 


(4). Because most of the proposed legis 


lation is drawn so that in actual administra 


tion all doubts must be resolved in favor of 


the female, such laws would give the 


female not equality but superiority 
under 
Pic- 


legislation”’ 
“The Federal 


federal 
entitled 


*See ‘Proposed 
general discussion 
ture,’’ below. 
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Vernon Seigler is a member of the New York bar. 
This article is based on a longer treatment of 
the subject completed by the author last March. 





(5). The cost of effectively administering 
such a program would be prohibitive to 
government, most elements of which claim 
to be trying to reduce costs so as to ease 
the present heavy tax burden. 

(6). The necessary complexity of the pro- 
posed acts would baffle the average 
employer. 

(7). Equality can be achieved by lower- 
ing, as well as by raising, wages. 

(8). Men and women, as groups, do not 
have the potential to an 
The discontinuous work history 


usually same 
employer. 
of women mitigates against them even if 
they perform exactly the same work with 
the same skill and production as the men 
on the same job. 

(9). Job content and production in that 
job are not the only tests to determine the 
value of an employee to an employer. 

(10). The advecates tend to 
stand the actual decisions of the Michigan 
courts and the National War Labor Board 
The first dealt with an act limited to manu- 
facture or production (where output is more 
the pleadings and 

such that 
not before 
National 
under 


misunder 


compared) and 
the 
constitutionality 


The 


easily 


facts in case were certain 


issues of were 
the court. decisions of the 
War Labor Board were rendered 
emergency war conditions to encourage 
women into industry and also dealt almost 
exclusively with problems arising in manu- 
facturing and in the same plant. NWLPB 
General Order 16 (even as interpreted), and 
its interpretation of the effect of state equal 
pay laws, are a far cry from the proposed 
legislation although the advocates refer to 
them in support of their position, 

(11). The criminal penalties contained in 
some of the proposed legislation appear out 


1A CCH Labor Law Reports (3d Ed.) 
f 15,101. 
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of proportion to the defined offense. They 
could open the door to graft and blackmail. 

(12). The furthest any state federal 
statute should go is this: It should be limited 
to manufacture or production and embody 
the principle laid down the National 
War Labor Board in its release No. B1362.* 
that it should be limited to “compa 
rable quality and quantity of work on the 
same or similar operations in the same plant” 


or 


by 


1S, 


and applied “in those cases in which women 
replace men and perform work of a com 
parable quantity or where women and men 
work alongside each other and perform the 
same jobs with comparable performance. 

“The order is not to be applied to elimi- 
nate wage differentials between jobs which 
have historically been performed by women 
and those jobs which have been recognized 
in the industry as limited for the most part 
to men.” (Italics supplied.) 

(13). The 


vanced by the advocates have lost 


ad- 


force, 


arguments originally 
because many of the examples of the ex- 
pleitation of women workers have gradu 
ally disappeared through normal moral and 
economic forces. 

(14). Work 


out 


“comparable” with- 


“the 


may be 


being “similar,” same” of 
“identical.” 
(15). It 


practical 


neither sound in theory nor 


rule-making 
o! 


1S 
to 
in 
to 
ponents of such laws 
(16) Job 


science and is expensive 


leave and inter- 
the 


the 


pretation hands administering 


officials extent suggested by pro- 


evaluation is not an_ exact 


and slow. There 
fore it is not a readily available tool to an 
Also, 


and 


employer administering official 


job contents are constantly 


or 
changing 


requiring new evaluations, 


October, 1954 @ Labor Law Journal 





Statutes and administrative writings 
should be clear and concise and should avoid 
‘“federalese.”* Statutes should not 
acted willy-nilly, and I take very seriously 
the warning of Arthur T, Vanderbilt, Chief 
Justice of the Supreme Court of New 
Jersey and Dean Emeritus of the New York 
University School of Law, when he says 


be en- 


“Today the law is in grave danger of col 
lapsing from its own weight. Our 
legislative output is equally staggering; to 
the 274 volumes of codes, revisions and com- 
piled statutes in 1947 there must be added 
in the last two bienniums 136,894 pages 
[ We have no guide what- 
statutes on a national 


oft new Statutes. 


ever to these basis 
comparable to what we have in the digests 
of judicial decisions, ... Thus, large bodies 
of the law by which we 
utterly unknown , . 
Aside from their 
each other, the relationship of 


and employee is made up of a great many 


are governed are 


reactions to 
employer 


personal 


things besides the mere performance of a 
specific task, for example, the hope for long 
term continuation of the relationship, which 
is one of the reasons which prompts an em 
and other 
This is true because, in vary 


ployer to inaugurate pension 
welfare plans. 
ing degrees, the knowledge and experience 
of employees gained over years of service 
increased productivity to the 


To the same degree, it is to the 


results in 
employer. 
employer’s interest to encourage employees 
to remain in his employ. It is obvious that 
for that 
people at any given time perform identical 
tasks, the 
most 


reason alone, even though two 


employer would seek to en 
the likely to 
remain in his service as opposed to the one 
The 


couragement is in the 


courage one who 1s 


who 1s not. usual form otf such en 


payment of higher 


wages plus, perhaps, the less well-defined 





‘see Art of Plain Talk, by Rudolph Flesch, 


Ph.D. (Harper & Brothers, 1946), particularly 
Ch. XIX, entitled ‘‘How to Read the Federal 
Register,’’ in which the author says that ‘‘we 
wonder why the Government tries so hard 

to make its publications unreadable ‘ 
Slowly we begin to understand. The Federal 
Register is not supposed to be read at all. It 
simply prints things so that someday, some- 
where, some government official can say: ‘Yes, 
but it says in the Federal Register ’ All 
this government stuff, in other words, is not 
reading matter, but prefabricated parts of 
quarrels.”’ 

5‘*The Mission of a Law Center,’’ New York 
University Law Review, January, 1952 

**‘No End in Sight to U. S. Growth (Popula- 
tion rise is most rapid in history),’’ United 
States News and World Report, January 1, 
1954, pp. 20, and following. 


Equal Pay for Women Laws 


opportunities of advancement within the 


employer’s organization. Even the staunch- 
est advocates of the equal pay laws admit, 
they must in the our 
present marriage and birth rates, which are 
among the that, 


Statistically, women do not have the same 


as indeed face ot 


highest in the world,’ 
continuity in service for an employer as do 
men. Where continuity of service is of any 
moment, as in the average office, how can it 
that group perform 
work who might in all 


be said women as a 


equal with men 
other respects be performing the same task 
in the identical manner? 

It is also a fact, of particular importance 
where employees are paid a salary rather 
absenteeism for illness is 
than 


than a wage, tha 


considerably higher among women 
among men.’ 

Some of the proposed legislation in Con 
gress would seem to deny the right of an 
employer to have variations in and 


salary rates between men and women despite 


wage 
these obvious facts. The advocates appeal 
to look solely at the 
without 
relationships i 


being per 
the future and 
employment as 


task now 


formed concern for 
to regard 
Static. 

for equal work 
should thei 
discrimination 


If statutes for equal pay 
are correct in principle, why 
applicability relate solely to 
law now stands 
the 


experience, 


because of sex As the 
in some states, if two people of same 
sex with the 
skill and production are employed on identi 
cal jobs by the the em 
ployer could pay one ot the two a 
different than that of the other; but if 
employer employed one man and one woman 


Same semority, 
same employer, 
rate 
the 


to do the job under the same conditions and 
find 


subject to fine and im 


paid a difference in rate he might 
himself a 


prisonment 


criminal 


Turnover and 
Department of 


* Suggestions for Control of 
Absenteeism, United States 
Labor, Bureeu of Employment Security, United 
States Employment Service, October, 1951, in 
which Secretary of Labor Tobin, referring to a 
report by the Bureau of Labor Statistics in 
1948, said at p. 19 ‘The study also revealed 
that women, as a rule, have higher absenteeism 
rates than men. The rate of 6.5 percent for 
women was more than double that of 3.2 per 
cent for men. This is understandable as women 
have dual responsibilities—to the home and to 
the job tg 

See also 
Studies in 
Industrial 


“The Problem of Absenteeism,” 
Personnel Policy, No. 53 (National 
Conference Board), which, although 
a limited study, indicates absenteeism rela- 
tively as indicated by Secretary Tobin above, 
plus the fact that the ratio is higher among 
married, widowed, divorced or separated women, 
as opposed to single women 


665 





“Equal pay for equai work” clauses in 
collective bargaining agreements usually 
mean just that. Arbitrators apply the same 
principles irrespective of whether the em- 
concerned are of the 


ployees same sex 


or not.” 

Some interesting questions may in time 
present themselves as to what constitutes 
a “rate of pay” under these acts. For 
example, some pension plans provide that 
women employees may, at their option, re 
tire at age 60 instead of 65 with benefits 
actuarially reduced Men have 
option. Is this a factor in the rate of pay? 
My guess is that administering officials 
would say “no,” and the advocates of such 
legislation would agree. Aside from ques- 
tions of contract right, if that 
(even if in agreement with the union) 
should re-examine this practice in the light 
of mortality tables and decide (because 
in the United States women live about six 
years longer than men) that men should 
have the option to retire at 59 but women 
could not retire until 65, I suspect the re- 
action of the administering official and the 
advocates might be quite different. 


no such 


“Social legislation” is, even in the absence 
of a specific provision so directed, gener- 
ally interpreted by the courts and adminis 
trative bodies in such a way as to give the 
broadest possible coverage of the general 
purposes of the act; one claiming non 
coverage usually has the burden of proof, 
for example, “white collar’ exemptions un- 
der the Fair Labor Standards Act. Parentheti 
cally, it is my belief that the average 
employer has only the vaguest notion of 
what the “white collar” regulations under 
that act provide, even though they have 
existed for years in varying forms, and the 
employer may be subject to severe penal- 
ties for their violation. Their length and 
complexity in application discourages him, 
and he must either rely on his counsel or, 
if he has none, take his chances. The same 
is and will be true of “equal pay” acts and 
regulations. 

There are other principles of law that 
have not been given as much weight in 
interpreting social legislation, for example, 
that statutes in deviation from the common 
law (particularly penal statutes) should be 
strictly construed, and the corollary that 
one accused of a crime is presumed inno- 
cent until guilt has been proven beyond a 
reasonable doubt. To an American these 
basic principles are appealing. Common 
law was usually such that, within the 


employer 


mores of the community, a man of normal 
intellect and good conscience would in- 
stinctively obey it without ever having 
heard expressed the theory of law involved. 
When a statute attempts to make a criminal 
of a person for the performance or non- 
performance of an act which the person 
could otherwise perform or desist from 
performing without violation of a normal 
sense of right and wrong, then that statute 
should in itself, without the aid of inter- 
pretation by an administrative official except 
under most extraordinary circumstances, be 
purpose and context that the 
“reasonable man’ could 
its application to a given set 


so clear in 
proverbial easily 
understand 
of facts. 

It is not my purpose to take issue with 
the basic sense of fair play to women em- 
ployees which underlies the thinking of the 
advocates of such legislation, but one gets 
the impression that they see the forest 
without taking note of the trees. Nearly all 
the articles and other material on the sub- 
ject available to the public represents the 
views of such advocates, who, for con- 
venience, | will hereinafter refer to simply 
as “advocates.” Their zeal to carry their 
objective may be admirable, but the cost 
of administering their programs and the 
day-to-day problems of an employer trying 
to live with and apply the acts embodying 
their ideas seem to trouble them very little. 

What I do question, at least as far as 
federal legislation is concerned, is whether 
a simple, clear, workable act could be drafted 
which would accomplish the objectives of 
the advocates. One principal difficulty may 
be the overextension of such objectives. 
Seemingly they would have it so that, as a 
practical matter, all doubts must be resolved 
in favor of the female. 

It will be noted that most of the existing 

this field and the ad- 
legislation has occurred 


legislation in 
vocacy of federal 
during the past ten years—a period of labor 
shortage in which wages constantly tended 


State 


to rise and in which it was deemed socially 
and economically desirable to encourage as 


many women to engage in gainful employ- 
Whether that condition 
wil continue is a matter of conjecture. 


ment as possible. 


Unlike the past ten inflationary years, we 
now appear to be entering into a leveling- 
off from the high peaks of employment and 
total wages (not wage rates) during those 
To what degree this will con- 
During those 


ten years. 


tinue no one can now Say. 





*See discussion of ‘‘Arbitration’’ below. 
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ten years, the psychology was that all ad- 
justments in wages or salaries would be 
upward. Scant attention seems to have 
been given to the fact that wages and sala- 
ries (in the absence of binding contracts) 
can be equalized in two ways; the lower 
can be raised to the higher and what seems 
to have been forgotten is that equality can 
also be achieved by reducing the higher to the 
lower. It depends on the economic pressures 


Present Laws 


At present Alaska” 
have statutes on this subject. 
are: California,” Connecticut," Illinois,’ 
Maine,” Massachusetts,“ Michigan,” Mon- 
tana,” New Hampshire,” New Jersey,” New 
York,” Pennsylvania,” Rhode Island™ and 
Washington.” 


States 
states 


and 13 
The 


The first to enact legislation was Michi- 
gan, in 1919, followed in the same year by 
Montana. No further legislation was en- 
acted until 1943 when the statutes of IIli- 
nois and Washington were adopted. The 
balance of the states followed in this order: 
New York, 1944; Massachusetts, 1945; 
Rhode Island, 1946; New Hampshire and 
Pennsylvania, 1947; Alaska, California, Con 
necticut and Maine, 1949; and New Jersey, 
1952.” 

In 1953, bills were introduced in the fol 
lowing states not having such laws: Colo 
rado, Florida, Indiana, Iowa, Minnesota, 
Nebraska, Ohio, Oregon and Utah. Those 
in lowa (A. 139), Minnesota (H. 234) and 
Nebraska (167) had_ particularly 
penal provisions 


strong 


In 1953, bills to close what their advocates 
loopholes, or to broaden cov 
ORR), 


considered 
erage, were introduced in California (A 


® Alaska: Session Laws 1949, Ch. 29. 


” California: Deering'’s California Codes, La- 
bor Sec. 1197.5 
1 Connecticut 
Last-amended Secs 
to General Stats 
2 Tllinois: Rev 
1% Maine: Pub 


Acts of 1949, Pub. Act 287. 
2264c and 2265c, 1953 Supp 
Stats. 1943, Ch. 48, pars. 4a-4b 
Laws 1949, Ch. 262. 

14 Massachusetts: Session Laws 1945, Ch. 584, 
as amended by Ch. 565, 1947, as amended by 
Ch. 180, 1951, being Secs. 105A-105C of Ch. 149, 
General Laws (Ter. Ed.). 

% Michigan: Act 328, Sec. 556, Pub. Acts 1931, 
re-enacting Act 239, Pub. Acts of 1919, Stats 
Sec. 750.556; Michigan Stats. Ann. Sec. 28.824. 

% Montana: Code Secs. 41-1307—41-1308 (for- 
merly Rev. Codes 1935, Secs. 3090-3091) 

17 New Hampshire: Laws 1947, Ch. 193. 

% New Jersey: Session Laws of 1952, Ch. 9 
N. J. S. A, 34:11-56 

”% New York: Session 
Labor Law Sec. 199-a. 


Laws 1944, Ch. 793; 
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Illinois, Michigan (S. 1032), Montana, New 
York (A, 597 and S. 1751) and Pennsylvania. 

In speaking of characteristics of 
groups, there usually are exceptions 
example, it is generally accepted that women 
better manual dexterity than men. 
group differences tend to 
work” and “men’s work”™ and 


any 
For 


have 
These create 
“women’s 
are evidence of the fact that, as employees, 
men and same thing. 
They are “similar,” 
but they are not “the same.” 

Men 
own economic 
pending on numerous factors, and this is 
true whether they work for the 
different employers. Men and women may 
be employees of the same employer per- 
forming the task in the identical 
fashion, but that is not to say that 
ployees they have the same potentials or 
that the cost to the employer should neces 


women are not the 
“comparable,” or even 
have thei 


and women as 


value for their 


groups 


services de 


Same or 


Same 
as em 


sarily be the same. 


Reasons for Legislation 


there must be 
advocates, or 


Obviously some basis tor 
the zeal of the they would 
not have enjoyed the success they have had. 
Zealots, however, tend to overreach. 

Despite some of the reasons I have indi 
as to why they might be expected, 
statements like the following stir the ad 
vocates to seek summary justice 

“Wages for Women Workers The U.S 
Department of Labor reports that women’s 
behind those of men. The 
women are 44% of what 
Less than 1% of 


cated 


wages still lag 
average wages ol 
women 


the men receive 


workers earned $5,000 or more a year, as 


compared with 12% of the men; over 80% 


Session Laws 1947, Act 544; 
Purdon’'s Stats. 


° Pennsylvania 
Tit. 43, Sees. 335, and following 
Ann 

1 Rhode Island: Session Laws 1946, Ch. 1796. 

2 Washington: Session Laws 1943, Ch, 254; 
Rev. Code of Washington, Sec. 49.12.210 (for- 
merly Remington Rev. Stats. Sec. 7636-1) 

“In addition to those indicated 
heading, various federal, state and local laws 
establish the principle of equal pay for equal 
work for special groups of public employees, 
for example, school teachers. Existence of the 
laws is merely noted, as they are not applicable 
to private employment and are usually found 
coupled with extensive job-classification sys- 
tems plus some form of tenure 

**For more details, see ‘“‘Equal Pay for 
Women Workers,’’ by Dorothy S. Brady, An 
nals of the American Academy of Political Sci- 
ence, May, 1947 


under this 





of the women and only 37% of the men 
earned less than $2,500. While most women 
stick to the lower-paying occupations, even 
where men and women hold comparable 
jobs, the women are still paid less than 
the men on the average.” ” 

On the other hand there was a statement 
reported in the press a few days earlie 
(whether true or not I consider unimpor 
tant; its use here is merely for illus 
tration) that the average starting salaries 
of females in offices in New York City ex 
ceeded those of males. If true, it merely 
reflects an economic fact that work 
sidered “women’s work” in offices is harder 
to fill than “men’s.” This may be due to 
the fact that young men suffer a handicap. 
As “draft bait,” many employers hesitate 
to employ them because of the probable 
lack of continuity of service. Their work 
then tends to become “women’s work.” 
Young women thus enjoy the initial eco- 
nomic advantage of lack of competition 
from young men. Whether or not any 
of the leading advocates also urge equaliza- 
tion of opportunity for young people by the 
process of also making young women sub- 
ject to military duty on an equal basis with 
young men is a question I have not pursued. 


con- 


The best brief but well-documented arti- 
cle™ I have seen in a publication of general 
circulation is that of Professor Marguerite 
J. Fisher, who apparently advocates both 
state and federal legislation in this field. 
I will try to state briefly the arguments 
advanced by the advocates and inject a few 
comments thereon.” Any questions I may 
raise are not for the purpose of taking issue 
with anyone, but to test in the reader’s 
mind whether any statute should be en- 
acted to accomplish the announced pur 
pose, or, if so, whether it should be in the 
form desired by the advocates. The argu 
ments advanced are as follows: 


Employer protection.— lhe argument that 
some form of federal legislation is needed to 
equalize the costs of employers operating in 
states that have such statutes as against compe 
titive employers in states that have no such 
statutes. On its face the reasoning appears 

* Department of Labor Press Release 
$-54-5Al, November 9, 1953. 

*6 ‘‘Equal-Pay-for-Equal-Work Legislation,”’ by 
Marguerite J. Fisher, associate professor, de- 
partment of political science, Syracuse Uni- 
versity, 2 Labor Law Journal 578-586 (August, 
1951). 

“™ Practically all of the articles and reports 
cited herein emphasize the points under this 
heading. 

Reports of committees which I have read in- 
clude the following: 
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Profits before rather than after taxes 
are being used as a base for com- 
puting executive bonuses by an 


increasing number of companies, ac- 
cording to a report on incentives for 
executives by the Executive Com- 
pensation Service of the American 
Management Association. 





cogent. However, the writer has the un- 
is a little like saying that 
because the State of New York has an 
income tax New Jersey should have 
one at the same rates, so that business in 
both would operate on an equal 
basis as far as income tax is concerned; or 
that the municipalities adjacent to New 
York City should also have a sales tax to 
equalize competitive positions as to sales 


easy feeling it 


also 


States 


Equality of opportunity; women’s lack of 
age and experience.—The ultimate objec 
tive of the advocates includes equality of 
According to a bulletin”™ re 
porting the National Conference on Equal 
Pay held March 31 and April 1, 1952, the 
speeches stressed this aspect but Dr. Doro- 
thy S 


“The clustering of women in certain oc 


opportunity. 


Srady was quoted as saying in part: 


cupations is not entirely due to restrictions 
on entry into other fields because of sex 
alone. Within all occupational groups women 
tend to be [ 
work which require the least training and 
experience. Women’s occupations thus tend 


concentrated in the types ot 


to be those in which the younger workers 
of both sexes are found, 


“Women swell the ranks of inexperienced 
workers and thereby help determine the 
occupational differentials in wages and sal 
aries that prevail at any given time 

“It might be argued that the discontinu 
ous work history of the great majority of 
women can lead to no other result—women 
will always lack experience—but this inter- 
pretation does not explain why the sex dif 
established in the 


ferential in earnings is 


Hearings before Subcommittee No. 4 of the 
House Committee on Education and Labor, 80th 
Cong., 2d Sess., on H. R. 4273 and H. R. 4408; 
Hearings before a special subcommittee of the 
House Committee on Education and Labor, 81st 
Cong., 2d Sess., on H. R. 1584 and H. R. 2438: 
report of a special subcommittee of the House 
Committee on Education and Labor, 81st Cong., 
2d Sess. (1950), on H. R. 1584: report of the 
Senate Committee on Labor and Public Welfare 
on S. 706, 81st Cong., 2d Sess. (1950) 

* United States Department of Labor, Wom- 
en’s Bureau Bulletin No. 243. 
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early 20’s at the beginning of work experi- 
ence for both men and women. In almost 
all situations the earnings of women in the 
age group 20 to 24 are nearly 80 percent 
of the men’s earnings. This difference may 
be attributed to the channeling of women 
into certain occupations but it 
explain the channeling.” 


does not 


Is not the “channeling” of into 
occupations with less opportunity also due 
to the “discontinuous work history of the 
great majority of women?” At least until 
the normal marriage and childbearing age 
is past, would an employer be justified in 


women 


believing he could count on the continuous 
service of a woman and thus offer her the 
opportunities he would a man of only equal 
ability? 

Full production.—‘“During both World 
Wars, the Bureau actively cooperated with 
employers, workers, and government agen- 
cies concerned with the removal of wage dif- 
ferentials as a means of furthering the war 
effort. Attainment of national 
peacetime objective—an economy based on 
full production—is likewise dependent on 
the optimum use of woman power in in- 
The optimum use of that woman 
power will not be until the mil- 
lions of women who are now an accepted 
and part of our labor 
assured fair treatment in the matter of their 


wages.” * 


our present 


dustry. 
achieved 


needed market are 


It is noted that this statement was made 
just prior to the opening of hostilities in 
Korea and more meaning 
in the years of follow 
During those years (January, 1951, through 
early 1953), wage stabilization 
which froze most inequities that existed was 


in effect. 


may have even 


active warfare to 


and salary 


As stated before: Job content and produc- 
tion in that job are not the only tests to 
determine the value of an employee to an 
employer. There may be many other fac 
tors, including future potertial not currently 
in use. Men and women may be competi 


tive for certain types of work but, as em 


ployees, they do not necessarily have the 


“same” or even “similar” value 


What statutes are not designed to do. 
In the Director Miller 
emphasized her the then 
W hethet 
later 


Same statement 


views of what 
proposed statute would not do 
some of the existing state statutes or 
versions of the proposed federal laws would 

”From ‘Statement of Frieda S. Miller, Di- 
rector, Women’s Bureau, United States Depart- 
ment of Labor, before a Subcommittee of the 
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be so interpreted is unknown as the statutes 
do not always expressly cover all the tol 
lowing points she mentions 
(1). “It would not necessarily create um 
form gross weekly wages of men and women 
even where they are working at the same 
or comparable operations.” 

(2).:"" 


authority to standardize wage rates on the 


the bills would not give any 


same jobs as between different employers, 
or over broadly séparated geographica! areas 


The law would operate, rather, with refer 


ence to individual employers in a locality 
(Italics supplied.) 

(3). 
is the situation of a single employer 
plants in 
graphical localities. 
that the same employer operated two plants, 
one in New England and one in California.” 
After “T be 


lieve indicate 


“A further aspect of this same point 
who 
operates widely 


separate geo 


Suppose, tor example, 


illustrations, she continues: 


these are sufficient to what 
the operation under such an equal pay law 
as is here proposed would be upon a single 
employer in a given locality.” 


(4). 


payment by incentive and bonus systems 


It would have no effect “upon wage 

The law would require only that the 
same basic hourly or weekly guarantees, if 
any, and the same incentive rates, apply to 


women in the same way as to men 


(5). Variations in pay based on length 
of service, time of day or shift 


applied uniformly to men and women, would 


worked, if 


not be affected. 
(6). 
“provided they 


Merit increases would not be barred 


were awarded on the basis 


of a merit increase plan that did not itself 


discriminate on the basis of sex For 


example, if a man and a woman were hired 


at the same job entrance rate, and certain 


standards of performance and/or produc 


tion are established for that job, which are 


correlated with wage increases, then when 


the individual worker ‘makes the grade’ 


and is ready for advancement, the increase 


in rate would have to be made _ without 


discrimination on the basis of sex. In other 
words, so-called ‘merit’ increases could not 
nature of unrelated to 


be in the increases 


job pertormance and bestowed at whim, 
workers ot one sex but 


This 


course, that an employer would be precluded 


or by plan, upon 
not of the other. does not mean, ot 
from giving any special merit award that 
he felt was justified by individual perforn 

House Committee on Education and Labor on 
H, R. 1584 and H. R. 2438, to Provide Equal 
Pay for Equal Work for Women, May 19, 1950 
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ance, to either a man or a woman worker. 
It simply means that ‘merit increases’ re- 
lated to the normal work routine must 
follow a non-discriminatory pattern.” ” 

Why “broadly separated geographical 
areas”? Pay rates, because of local condi- 
tions, may vary more between New York 
City and Hoboken across the Hudson River 
than between either of those places and 
Los Angeles. What is a “locality”? A city? 
A metropolitan area? A state or combina- 
tion of states? These are the kinds of ques- 
tions that make such statutes ambiguous 
when the statutes themselves fail to spell 
out every detail, and they could not be 
drawn to do that. 

Merit increases by their very nature are 
not normally based on a “plan” nor do they 
necessarily follow a pattern, except possibly 
in large enterprises where certain guide- 
spelled out. The same is 
formal “standards of per- 
production” for a job 
correlated with wage increases. The estab- 
lishment of such standards for merit in- 
creascs not reached the status of an 
exact science. They deal with people and 
not machines. The sheer personality of some 
people has a value apart from production. 
How many merit increases would an em- 
ployer be inclined to give, if every time 
he gave one to an employee he ran the 
risk of some employee of the opposite sex 
forcing him to defend his action because 
it is charged the merit increase was unre- 
lated “to the normal work routme” and did 
not follow a “non-discriminatory pattern”? 


may be 
largely true of 
formance and/or 


posts 


has 


Reasons for continuance of a double 
standard of wage payments.—Jhe custom 
and tradition of the double standard of 
wage payments are deeply rooted and grew 
out of these facts:” 

(1). “Women workers during the early 
years of industrialization were a compara- 
tively weak group. s 

(2). “They were inclined to regard their 
jobs as temporary stopgaps before marriage 


(3). “Until comparatively recently the lack 
of unionization among women workers tended 


to perpetuate lower wage standards.” 


(4). “Furthermore, women workers as 
a group have been less aggressive, less in- 
clined to protest against low wages.” 

*” See footnote 29. 

* According to Professor Fisher, in the ar- 
ticles cited at footnote 26. 

* See footnote 27. 

% See footnote 29 
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(5). “The turnover among women workers 
is higher than for men... .” 


Why double standard should be discon- 
tinued; need for federal legislation.—Events 
and experiences: ” 

(1). Expanded recognition of women’s 
high industrial skills. 

(2). Their ability to respond to training 
when made available. 

(3). Their permanent place in the labor 
market. 

(4). Their increasing responsibility for 
their own support and the support of others. 

(5). During World War II 
women took on “men’s jobs” 
great variety of observed and recorded op- 
erations performed by both men and women 
under comparable conditions many women 
matched and even outstripped quantity and 


quality records established by men workers 
us 


and after, 
and “on a 


on those same jobs.” 

(6). Collective bargaining contracts and 
state laws are not sufficient.” 

Alleged effects of unequal pay.”— 

(1). Unequal 
justice, 


pay violates a sense of 
(2). Pay structures are undermined. 
(3). Labor disputes are caused by it. 
(4). It depresses wage and living stand- 
ards of both sexes and their dependents. 
(5). It prevents 
available labor sources. 


maximum utilization of 


Benefits claimed for equal pay legislation 
in the form now suggested by the advo- 
cates.”’- 

(1). It will afford greater wage and job 
security for both men and women. 

(2). It will discourage 
placing men with women at lower pay rates. 


employers’ re- 


(3). It insures women “getting what they 
are entitled to for the work they do.” 

(4). “It will increase consumer purchas- 
ing power.” 

(5). “It will stimulate full employment.” 

(6). “It will the 
curity of worker’s families.” 


increase economic se- 


“Pin-money workers” and subsidization.— 
The arguments that women are only sec- 
ondary earners, that they work for pin 
money and that subsidization is involved 
are touched upon by various people in sev- 
* Report of Special Subcommittee to the 
Committee on Education and Labor on H. R. 
1584, 8lst Cong., 2d Sess. (1950). 

% See foctnote 27. 

“ See footnotes 24, 26 and 27. 


October, 1954 © Labor Law Journal 





BRASS Cea 


Briefly, 


form as 


eral of the articles and reports cited. 
it is answered in representative 
follows: 
“pay is for the work 
Tobin.) 

(2). Why a woman works is of no con- 
cern to the employer. “Therefore efficiency 
is the test.” (Senator Tunnell.) 


(1). In this country 
done.” (Secretary of Labor 


(3). The full-time worker, male or female, 
should be “self-supporting” wherever he 
lives. It is exploitation to expect the parents 
of girls, living at home where they receive 
room and board, to industry. 
(Senator Morse.) 

(4). That the public must pay 
rates for a product if the wages of females 
are raised “is another argument for ex- 
ploitation. The public is going to have to 
be told that certain types of workers in 
this country, such as domestics, telephone 
operators, and laundry workers, subsidize 
the public by taking wages that are far below 
the decent standard of living.”™ (Italics 
supplied.) 


subsidize 


higher 


Query: What has sex, as such, to do 
with it? Would the proposed 
change the situation if there were no males 
doing “comparable” work, without stretch- 


ing the word “comparable” ? 


legislation 


Work process changes.—‘\Women, like 
men, compare their opportunities. The 
rapid development of industrial techniques 
was continuously leading to the creation of 
‘women’s jobs’. Changes in the work process, 
sometimes slight, sometimes substantial, al- 
lowed the employer to tap the supply of 
cheap female labor at wages but little above 
those prevailing in the othe 
** (Italics 


occupations 


open to women.’ supplied.) 


Problems of Administration 


In discussing problems of administration, 
the advocates become less cohesive and less 
clear in opinion. In general they feel: “The 
scientific rating and classification of jobs 
appear to offer a basis for proving that the 
historical differentials between women’s oc- 
cupations and men’s occupations are discrimi- 
natory.”” The difficulty with this theory is 
that job rating and classification is not now 
a widely understood exact science. How 
would an employer know what tests an 
enforcing agency would expect him to apply? 

The “buck passing theory” is my name 
for the usual panacea of advocates of legisla- 


7 Senator Morse, Hearings of Subcommittee 
of Committee cn Education and Labor on S 
1178, 79th Cong. 
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tion when they don’t wish to trouble them- 
selves with thinking out the problems such 
legislation would create. They would simply 
“pass the buck” to some administrative official 

Professor Fisher states it this way 

“Possibly benches or machines have had 
to be raised or lowered to reduce the amount 
of lifting, or new fixtures have been installed 
in order to lighten the work. .Hence, accord 
ing to the employer it is no longer ‘equal 
work’, and the woman does not deserve pay 
equal to that of the man who formerly had 
the job 

“To avoid such evasions of the law the 
state labor departments must establish stand 
ards as to what constitutes ‘equal work’. Is 
the employer using a slight or inconsequential 
change in the job content to justify a wage 
differential against women? Such a question 
requires a careful analysis of job content and 
job evaluation and the determination of gen 
eral standards to be followed in the applica 
tion of the law. 

“Experience in the 12 states and Alaska 
indicates that a primary requirement for the 
successful operation of equal-pay legislation 
is the vesting of enforcement responsibility 
‘l his 


agency must have sufficient personnel to in 


in a specific administrative agency 


vestigate complaints and to make the analysis 
of job content usually involved in such in 
(Italics supplied.) 


0 


vestigations.” 
Query: Could an employer, the employee 
involved, or the employee’s bargaining repre 
sentative always trust to the knowledge and 
fairness of a political appointee to determine 
the job content or whether there had or had 
not been a slight or inconsequential change 
Who is to pay for the “sufficient personnel” ? 


On the other hand, Dr. Brady says 
“Tnequalities in the wage structure within 
likely 


an industrial establishment are not 


to be simply a matter of sex 

“Job rating and job classification are tech 
niques still in their early stages of develop 
ment. The and 
complete description of each job in a plant 


mere process of precise 
is expensive and time consuming and must 


The 


jobs in a 


be constantly amended for changes 
method for 
rating 
of points to be 


summarization of 
determining the number 
attached to 


debate 


scale for 
each job, is 


open to considerable among the 
experts. 


“The rating of jobs accordingly is cet 


tainly not now a magic formula that will 


*% See footnote 24. 
*® See footnote 24 
” See footnote 26. 





solve the problems of inequities in wages 
overnight. The development of the prin- 
ciple of ‘equal pay for equivalent work’ from 
a wide recognition to a wide generality in 
practice must be seen as a long, slow process 
to which many forces contribute.” “ (Italics 
supplied. ) 

Proposed federal legislation will be dis- 
cussed later, but on this point the following 
is relevant: Two of the bills now before 
Congress contain the following provision: 
“The job title or deter- 
mined by the employer shall be of no effect 
This 
apparently means that only classifications 
determined by the administering official 
have any validity. 


classification as 


in any proceeding under this Act.” ® 


S. 706 in the Eighty-first Congress had no 
such clause but the section making it an 
unfair labor practice “to discriminate in the 
wages between the sexes by 
paying wages to any female employee at 
a rate less than the rate at which he pays 
work of 


payment of 


wages to male employees for 
comparable character on jobs the perform- 
ance of which requires comparable skills” 
is identical with the bills now before Con- 
gress. The committee report on that S. 706 
contains the individual views of Senators 
Taft, Smith and Donnell.* 
Senator Taft said, in part: 
“No provided for 
what jobs are comparable in 
what jobs require comparable skills, what 
what 


determining 
character, 


basis is 


is a comparable quality of work, or 
operation is similar to another. A zeaious 
administrator, given this biank check, could 
find quite different types of work to be com- 
parable in character. There is no require- 
ment that he be guided by the scientific 
and equitable systems of job analysis and 
wage evaluation which have been generally 
adopted. 

“The bill gives the 
the many-sided role of prosecutor, judge, 
jury, Many factors 
go into the determination of the wage rate. 
The terms ‘work of a comparable character’ 


Secretary of Labor 


and legislator. 


and jobs which require ‘comparable skills’ 
are so general and vague that the adminis- 
tration of the law under such an ambiguous 
grant of power could destroy the sound 
structure employer had 


wage which an 


worked for years to perfect. Can any em- 


*' See footnote 24. 

“H. R. 306, 83d Cong., Ist Sess. and H. R 
7597, 83d Cong., 2d Sess. 

*“ Report of the Senate Committee on Labor 
and Public Welfare on S. 706, at pp. 12-13, 15 
and 17. 
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ployer determine with certainty that he is in 
compliance? There are degrees of similarity 
between various jobs and the task of meas- 
uring accurately the ‘skill’, ‘care’, ‘energy’, 
‘working conditions’, etc., that 
given job and at the same time predict that 
Labor investigator would 


goes into a 


a Department of 
make the same evaluation is an impossible one.” 


Senator Donnell said, in 


sit aS 
sentatives of labor or 
would claim that it is possible to develop 
which could be 


part 
there are few repre- 
management who 
a job-evaluation 
depended upon in all cases to produce fair 
and mutually acceptable determinations of 
‘work of comparable character on jobs the 
performance of which requires comparable 
skills’. 

“(2) In an 
where a sound 
sistently applied by clear-cut administrative 
only effective way to 

objective is through 


system 


area of industrial relations 


principle cannot be con- 
determination, the 
achieve the desired 
voluntary action and collective bargaining. 
Governmental control in such an area is 
completely unjustified and would only mul- 
tiply the army of bureaucrats that would 
be needed to exert control. 

*¢3) 
power by the Federal Government provided 
for in S. 706 would, in my judgment, inter- 
fere with normal collective bargaining and 
the Government in problems that 
and worked 


management.” 


such 


The exercise of compulsive 


involve 
can most justly efficiently be 


out by labor and 


State Law Experience 


The state laws on this subject not only 


in text, but aJso, to some extent, in the 
as 


vary 
employers, employees and industries covered 

There are virtually no exceptions under 
the acts of Alaska, Connecticut, Maine, 
Montana, Pennsylvania Washington, 
the employer employs both 


and 
where males 
and females 

had under the 
laws of Massachusetts, New Hampshire, 
New Jersey, New York and Rhode Island, 
which exclude, in general, persons engaged 
in domestic service, farming or employment 


Broad coverage also is 


for nonprofit organizations. Seasonal em- 


ployment is also excluded in New Hampshire. 


“See footnotes 9 through 23: see also dis- 
cussion below under ‘“‘Is a Federal Act De- 
sirable?"’ 
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California covers any employer of males 
and females in the same establishment. 

Michigan covers only those engaged in 
the manufacture or production of an article. 

Illinois covers only employers of six or 
both male and female, in 
the manuiacture of an article. 


more persons, 

As previously indicated, it is difficult to 
learn just how most of the states are ad- 
ministering the law. Most of the 
except New York and Michigan, having an 
official charged with enforcement, seem to 
have no clear-cut enforcement policy. This 
appears to be because few problems arise 
under the act concerned. Professor Fisher, 
in her article in /ndependent Woman, Febru- 
ary, 1952, “A majority of the 
which have enacted equal pay legislation 
provide for enforcement through complaints by 
an employee to the State Labor Department.” “ 


States, 


Says: states 


The following is a discussion of admin- 
istration of the Michigan act: 

“In Michigan the equal pay law was first 
enforced during and preceding World War 
II by the State Department of Labor. Michi- 
gan did not have a women’s division and no 
separate appropriation was made for en- 
forcement of the equal pay law. As a result, 
a system was devised whereby the factory 
inspectors made the necessary inspections 
for equal pay. This arrangement 
to be practical inasmuch as the Michigan 
law covers only manufacturing. When a 
violation was found, the inspector issued 
a ‘correction order’ to the employer direct- 
ing him to pay the amount due in make-up 
wages, and sent a copy to the State Labor 
Department. Where the investigation was 
based on complaint, an investigation by the 
factory inspector was scheduled, and he 
reported his findings to the Labor Depart- 
form entitled, ‘Special 


seemed 


second 
“ 


ment on a 
Investigation’.” 

Although the Michigan act had been in 
effect since 1919, it was not until 1938 that 
an action was commenced to recover addi- 
tional wages due under the act and, out of 
the same facts, arose a second action that 
is widely held to have sustained the con- 
stitutionality of the act. The final decision 
in the second case was handed down first 
and I will discuss it first. The two decisions 
should be read together. 

In General Motors v. Read“ the court up- 
held the constitutionality of the act on the 


* From a reprint by the United States De- 
partment of Labor, Women's Bureau 

“From a letter of Frieda S. Miller, Director 
of Women's Bureau, United States Department 
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One-third of the people of the world 
live—rather exist like animals—on 
less than $1 a week. And yet . 

in the United States of America, we 
are engaged in a political contro- 
versy over our farm policy—a contro- 
versy born out of the fact that some 
people fear great surpluses of food 
and fiber. —Walter P. Reuther 





facts presented and as pleaded. To under- 
stand just courts did hold re- 
quires a rather detailed discussion. 


what the 


The plaintiff sought to enjoin enforcement 
of the act. In 1937, a factory 
called on the superintendent of a paint shop 
and demanded that the women employees 
be paid the difference between what had 
been paid the men and women. On March 
8, 1938, an opinion of the Attorney General 
ot Michigan upheld the act as constitutional 
On April 7, 1938, a woman employee insti 
tuted (The 
Motors Corporation, is discussed below.) On 
September 29, 1939, the plaintiff filed a bill 
for injunction against enforcement asserting 
that the act violated the Michigan constitu- 
tion and Section 1 of the Fourteenth Amend 
United States 
was arbitrary, uncertain, 


inspector 


suit. case, St. John v. General 


ment of the Constitution 


because it con 
fiscatory and discriminatory. 
held that 


and ambiguous 


the statute was not 
that its at 
tempted enforcement would be a denial of 


The court 
so uncertain 


due process of law. 

The court said (italics supplied throughout ) 
“The that the 
‘males stmilarly employed’ is indefinite 
do not think so. 
a definite 
statute means substantially alike. This phrase 


phrase 
We 


‘similarly’ has 


first objection is 
The word 


meaning and as used in this 
simply means that the employer shall not, 
because of her sex only, pay a woman em 
ployee less than it pays a man employee 
for doing work of substantially the 
character, quality and quantity 


same 
The standard 
so set is clear and unambiguous.” 

(Note: The 


definite than 


advocates press for words 


‘ despite the 


less ‘similarly” 


broad interpretation in this case.) 


of Labor, to the writer, dated December 11 
1953, in response to inquiries 
**3 LABOR CASES { 60,054, 294 Mich 


N. W. 751 (1940). 


558, 293 
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United Press Photo 


At some other time of the year it 
might be necessary to explain that 
these pieces of leather are destined 
to be sewn into footballs. Not in 
October, however, when American 
attention focuses on gridirons across 
the land, and kicking, passing, throw- 
ing, catching and carrying footballs 
becomes the noblest occupation of 
them all for the next few months. 





“The second objection in support of ap- 
pellant’s claim of uncertainty relates to the 
words ‘or in any employment formerly 
performed by males’. There is no allegation 
in the bill of complaint that plaintiff or any 
other employer 1s at employing 
only women in work formerly performed 
by men. As to plaintiff and others like 
situated, use of the quoted plirase does not 

into the statute. It 
rule of constitutional 


would stri 


present 


inject any uncertainty 


is a well-established 


law that one whe down a 
statute as unconstitutional ‘must bring him- 
showing, 


thus 


averments and 
whom the act 


self, by proper 
within the 
attacked is unconstitutional’.” 

(Note; In a proper case might not tls 
portion of the act still be attacked?) 


class as to 


The allegation that the statute was arbi- 
trary and confiscatory was said to be “un- 
supported either by a consideration of the 
effect of the statute or of the allegations in the 
bill of complaint. There is nothing arbitrary 
about the statute on its 
allegation of a 
make it arbitrary 
vent the exploitation of women workers and 
adopts a reasonable means to do so. Nor 
There is no 


face and there is no 
state of which would 
The statute seeks to pre- 


facts 


is the statute confiscatory. 


allegation in the bill of complaint that paying 
women wages that men 


workers the same 
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service will work 
plaintiff’s property; nor 
are any facts alleged which might lead to 
that conclusion.” 


receive for the same 


confiscation of 


As to the allegation that the statute was 
discriminatory and denied equal protection 
ot the laws, it was held 
between o1 
against female employees, plaintiff not being 
a member of the class allegedly injured can- 
not be Plaintiff, 
however, there is a 


“As to any discrimination 


heard to complain. 

further that 
denial of equal protection of the laws and 
discrimination in making the law applicable 
only to employers engaged ‘in the manufac- 
ture or production of any article’, 


contends 


and not 
The evil 
discrimination 


to mercantile employment, etc 
sought to be eradicated is 
women, and plaintiff cannot com 


merely 


against 


plain because the legislature at- 
tempted to remedy only a part of the prob- 
rather 


Situation. ‘ 
It is a matter of common knowledge that 


lem than the entire 
there are great numbers of women employed 
in manufacturing and that many employers 
pay their women employees less than they 
pay their men employees for identical work. 
The classification made both as to employees 
and employers in seeking to remedy this 
situation is not so unreasonable as to be 


discriminatory or such as effects a denial 
of equal protection of the laws. 

“Plaintiff alleges that employers in the 
same locality may be required to pay differ 
ent wages to women employees for the 
same work while new competitors who have 
never employed males may not be subject to 
As to this hypothetical objec- 


tion it may be noted the differences, if any, 


the law at all 


discrimination or 
that 


the law operating in different circumstances 


will not be created by a 


inequality in the law, but by the fact 
in a uniform manner will necessarily give 
different 
petitors who may employ only women, whether 


results. . . . As to new com- 
there will or can ever be such employers is 
purely allegation 
that The 
will not go out of its way to test the operation 
of a law under every conceivable set of cir- 
cumstances. The court can only determine the 
validity of an act in the light of the facts be- 
Constitutional questions are not to be 


conjectural. There ts no 


there are such employers. court 


fore it 


dealt with in the abstract 


“On the factual background presented by 
this record the quoted statute must be held 


constitutional as against any objection urged 


by appellant.” 
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St. John v. General Motors,.* the first of 
the two actions instituted, was an action by 
plaintiff in her own behalf and as assignee 
of 28 other women to recover the difference 
in wages paid to them, as women employees, 
and 
ployment 

The court held supplied): “If 
plaintiff has suffered financial damage by 
reason of defendant’s noncompliance with 
Statute 
then 


men engaged in similar industrial em- 


(italics 


the mandatory provisions of the 
applicable to claimants’ employment 
may be maintained 


civil action 


“By subpoena duces tecum plaintiff re- 
quired defendant to produce its employment 
records at the trial Defendant ob 
jected thereto and claimed the right against 
self-incrimination. This 
the court. We are here considering a penal 
statute, inclusive of civil remedy. If the re 
ords produced and objected to established, in 
whole or in part, the fact that defendant had 
paying 


was overruled by 


committed a misdemeanor in not 
wages like wages paid to men il 
employment there any merit 
in the claim of self-incrimination? . . . 
In In Re Moser, 138 Mich. 302, 101 N. W. 588, 


5 Ann. Cas. 31, it was held that the privilege 


women 


similar was 


against self-incrimination is personal to a 


witness and cannot be claimed in behalf of 
another, inclusive of an employing corpora 
tion unless guilt of the witness producing 
the record is also involved 

that the 
if an employer 


“Counsel for defendant state 
statute ‘provides a penalty 
pays a less wage to female employees than 
he does to male employees similarly em- 
ployed, or a less wage than he formerly paid 
to male employees similarly employed . . .’ 
and claims the ‘formerly’ clause prohibits 
the reducing of the rates, ever, of women 
employees where they are engaged in work 
that formerly 


therefore, the 


‘similar’ to performed by 


statute is arbi- 
The 


counterparts and 


males, and, 


trary and unconstitutional. two pro 


visions in the statute are 
reasonably construed, prevent exploitation of 
women workers in industrial production 


The work 


relates to the time when men employees were 


formerly performed by men 
supplanted by women employees and does 
not run back indefinitely.” 


(Note: 


and 


If men are replaced by women, 
other 


would not 


those women are replaced by 


women, it would seem the act 


apply. ) 


#8 LABOR CASES { 62,103, 
N, W. (2d) 840 (1944) 


308 Mich. 333, 13 
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The court continued by saying the plaintifi 
had the burden of showing to a computabl 
certainty the damages sustained and barred 


average differential 


heart of the New York act is the 
language “No shall, 
subjected to any dis 


computation of an 
The 


following employee 


because of Sex, be 


crimination in the rate of her or his pay 


\ differential in pay between employees 


based on a factor or factors other than 


sex shall not constitute discrimination 


within the meaning of this section,’ 


The 


entorcement 


( harged 
of the 
Women 


Commissioner is 
The 


Industrial 


Industrial 


with 1953 report 


Division of Relations, 
in Industry, reads in part 


“Interpretation 


“1. Where the job content is the 
differential in the rate of pay between men 


Salne, a 


and women constitutes discrimination 


“2. Where the job content is different, a 
differential in rate of pay does not constitute 
discrimination, even though the skill, train 
ing and experience in both jobs are comparable 

“3. It is the interpretation of the Ds 
that a 
differential in pay 


partment factor other than sex on 


which a between em 
ployees is based must be a substantial fac 
faith, to 


under the law 


tor based in good permit such a 


differential 
“4. Where the job content is. the 
but the skill 


the woman (or does not 


Salnic 


man has an additional which 


vice versa) have, 


and such additional skill is made use of by 


the employer whenever the occasion arises, 
man oO 


skill if 


Warrants a 


a higher rate may be paid to the 


the additional 
skill 


woman possessing 


such available additional 


higher rate. 
“Factor or Factors Other Than Sea 


statute mean factors that stem from and are 


words ‘factor or factors’ in this 
Factors 
of friendship, personal dislikes, 
and the like are not to be 


Examples of legal ‘factor or factors’ 


relevant and pertinent to the job 


likes and 
sympathy con 
sidered 


“(1) Seniority, (2) experience, (3) train 


skill on 


services 


ing, (4) abilitv, (5) difference in 


duties of performed, (6) availa 


bility for other operations 


” See footnote 19 





“Proof of Violation: 


alleging a violation of this 


submit proof based on legal 


“A person 
Statute must 
evidence 

The report 
education: 

“When 


vestigation is made. The employer and em- 


also stresses activities in 


a complaint is received an in- 
ployee are given an opportunity to be heard 
during the investigation and also the hear- 
ing, held by the Department. An aggrieved 
employee may assign his or her claim for 
collection, to the Industrial Commissioner. 
The Commissioner may take assignments of 
such claims and sue employers on these 
An employee also has a right 
who 


assignments. 
of civil action against an employer 
violates the statute, to recover the difference 


When 


an employer violates the law the Industrial 


in pay measured by the differential. 


Commissioner may recover in a civil action 
$50.00 for each offense, payable to the State 
(Section 198, Labor Law) or may institute 
criminal proceedings. A conviction in a 
criminal action subjects the employer to 
a fine up to $10,000 or to imprisonment up 
to one year, or both. (Penal Law. Secs. 
1272 and 1275.) 

New York’s interpretation and enforce- 
ment also includes the following: ™ 


policy 
“The term ‘job classification’ will be con- 
any one job or 
is covered by a single 
if no description 


strued to mean specific 


occupation which 
description of duties, or 
exists, where the job content or work as- 
signment is substantially the same. 
“Where women replace men on specific 
jobs which have been done by men in the 
past, the Equal Pay requires that 
rates or rate ranges remain unchanged. To 


Law 


insure this we will be guided by the follow- 
ing principles in interpreting and applying 
the law. 

“1. Rates of pay for women must be the 
same as for men where quantity and guality 
are comparable on the job where the re- 
placement took place. 

“2. Rate differentials for women may not 
be based on slight or inconsequential changes 
in job conditions where the replacement 
took place. 

“3. Where 


for extra supervision, extra set-up men or 


additional costs are incurred 


extra move-men, such extra costs may be 

” From statement of the New York Depart- 
ment of Labor, July 1, 1944; 4 CCH Labor Law 
Reports (4th Ed.) { 44,010 (N. Y.). 
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given weight in establishing 


an equitable rate for women, 


appropriate 


“4. A differential in rate or classification 


may not be established for women where 


additional supervision or service is required 
if it does not increase labor costs 

“The Department will therefore take the 
that the 


in effect for 


position rates or rate ranges 
previously 


job classification shall be applicable to women 


men tor a specine 

“1. Unless there has been a definite change 
in the job content or work assignment which 
results in skill or 
responsibility and which warrants the crea 


lessening the degree of 


tion of a new job classification; 


2. Unless there has been a definite change 
in the conditions under which the job was 
result in 
extra 


previously done, which changes 


extra labor costs being incurred for 


Supervision or service, 

“3. Unless lower standards of production 
must be 
difference in output as compared with men 


established for women, reflecting 


on the job in question.” 

“For example, it would be improper, un- 
der the Equal Pay Law, for an employer to 
set up two job classifications 


Stenographer—men 
Stenographer—women 


with different rates of pay applicable to the 
two job classifications, unless there was a 
definite clear-cut difference in the assign- 
ment of duties and responsibilities between 
the two jobs which would warrant the dif- 
ference in rates or rate ranges. 

Department 
supersedes any 


“It is the position of the 
that the Equal Pay Law 
provisions in existing employment 
ments, individual or union, which 
provide for a differential in pay because of 
sex, on the legal principle enunciated by 
the United States Supreme Court to the 
effect that no obligation of a contract can 
extend to the defeat of legitimate govern- 
ment authority.” 


agree- 
now 


The following are examples of adminis- 
trative interpretation of the New York law :” 

(1). “Four men were employed as time- 
keepers at $35 a week and one woman at $28 
The men had worked for the company from 
three to 10 years and the woman only nine 
men 


months. But the starting wage for 


timekeepers was $29 a week. 


‘From undated releases of the New York 


1945, dealing with the 
the building and 
industries. 


Department of Labor, 
application of the law in 
construction, clothing and metal 
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The 16 unions which make up the 
Metal Trades Department [of the 
AFL] represent 36,000 of the 50,000 
unionized employees in the nation’s 
34 atomic energy plants—or 3 out 
of 4 workers, according to James A. 
Brownlow, president of the Metal 
Trades Department. 





“The woman timekeeper complained 
The Department the complaint 
and the employer raised the woman’s pay 
to $3l a week, the 


vear’s service 


sustained 


rate for a man with one 


and 10 
ployed on simple machine operations, the men 


(2). “Two women men are em 
being paid 75 cents an hour and the women 65 
The however, the women by 
wheeling to and from the machines hand 
truck loads of heavy materials and finished 
products. Moreover, one-half three 
times a week, the 
and truck heavy material from cars to job. 


There is no discrimination here because of 


men, assist 


day, 
men unload freight cars 


the different work performed by the men, 


which warrants the higher rate of pay. 

(3). “Both male and female employees are 
doing identical work with the hourly rate 
of pay the same for each, but the employe 
work 
day and limits the women to four 
The holds that 


discrimination as to pay rate because of sex, 


permits the men to eight hours a 
hours. 


Department this is no 
inasmuch as the basic hourly rate is the 


same for both men and women 

(4). “Four girls and one man were employed 
as finishers by a concern engaged in the 
alteration of service uniforms, sewing gar- 


ments after alteration by a tailor. The man 


was paid $35 per week, and the girls, $27. 


In an effort differential in 


rates of pay, the employer stated that the 


to justify the 
man had 40 years’ experience. Investigation 
by the State Department 
that the experience of the 
from 21 to 27 years and that there was no 


Labor showed 


girls ranged 
quantity of the 
work of the man and the girls. The De- 
that the wage 


differential was based solely on sex. 


variance in the quality or 


partment’s conclusion was 


8 Corsi v. Bentley Stores, 13 LABOR CASES 
1 64.149 (Mun. Ct. New York City, 1947). De- 
spite its importance, the case was not reported 
officially The judgment was affirmed in the 
Appellate Term of the New York Supreme Court 


Equal Pay for Women Laws 


5). “Another manufacturer employed won 


en at piece work with a guaranteed hourly 


rate of 50 cents. In an emergency he hired 
to do the work at 
of 70 cents. The 
both 
women earned consid rable 
than the 

production, the differential in the guaranteed 


held to be 


men same a guaranteed 


hourly rate piece work rate 


was the same tor men and womer 


While the 


per hour 


more 


men because of greate! 


hourly rates was discrimination 
because of sex.” 
In the Bentley ase,” the 


alone clear 


court decision 


does not give a picture of the 
The 


Commissioner, 


earlier decision of the Industrial 
dated June 1, 1945, 
reciting the inquiry had been instituted upon 
the complaint of Elsie M. Curry 


tacts. 
alter 
and quot 
ing from the statute, states 


“Complainant 1s employed by the 


Bentley 
Stores Corporation, which maintains a re 
tail credit clothing establishment at 153 
West 125th Street, New York City. This 
store has two floors. On the first or main 
floor is the Women’s 
ladies’ wearing apparel and jewelry are 
sold On the floor is the Men's 
Department, where men’s suits, coats and 
Women’s 
Her 


receives, in addition, certain 


Department, where 


second 


haberdashery are sold complainant 
Department 


$36 


is employed in the 


as a sales person basic salary is 
per week. She 
commissions and a bonus 

\aron 
Men’s 


His basic 


“Also employed at the store is one 
Goldman. He is a salesman in the 
Department on the second floor 
week He also receives, 


salary is $50 per 


in addition, certain commissions and a 
Complainant contends that the dif 
that 


She 


bonus. 


ferential between her and 


of Mr. 


asserts 


rate Of pay 
Goldman is because of sex 
that the work she 
substantia'ly the 


Mr. 


pertorms is the 
that 
This, the em 


same ov Sante as per- 


formed by Goldman 
ployer denies 
“The statute is designed to bar discrimina 


It does 
setting 


tien in because of sex 
not prohibit 
up of separate departments in an establishment 
with different pay schedules for each 


of service, quality of work, and quantity of 


rate Of pay 
job classification or the 


Length 


work are factors which may legitimately 


enter into the determination of wages. qual 
pay for men and women in the same general 
employment is not provided for by the statute 
classification grading of 


Reasonable and 


on June 17, 1948 This was reported in the 
New York Law Journal, June 18, 1948, p. 2305 
as follows 101. Corsi, Ap. v. Bentley Stores 
Corp'n, res.—Judgment affirmed, with $25 costs 
No opinion.” 
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discriminatory 
against women because of sex, is not pro- 


employees, which is not 
scribed, and an employee may not assert 
a grievance because of it. 

“At the 
permitted to control over substance in the 
interpretation and enforcement of the law. 
If there is equal work, women employees 
are entitled to receive equal pay. If the work 
performed is of the general type, 
requires a comparable skill, results in approxi- 
mately equal productivity, and is substan 
tially of like quality, the employer may not 


same time, form may not be 


same 


properly invoke the theory of classification 
as an excuse or justification for differences 
in pay between men and women employees, 
nor may subterfuge or devious methods be 
resorted to successfully for the purpose of 
evading the clear mandate of the law. 

“They did substantially the same kind of 
work, though one was employed in the sale 
of women’s apparel and the other handled 
Minor 
the details of the respective services rendered 
are not sufficient to warrant pay differen- 
tials.” (Italics supplied. ) 

The Industrial 
tuted a test case to recover civil penalties. 
The court said, in part: 

“In his Opinion and (Exhibit 
I11), the Industrial Commissioner states 


men’s wear. variations, if any, in 


Commissioner then insti 


Decision 


“ ‘Length of service, quality of work, and 
quantity of work are factors which may 
legitimately enter into the determination of 
wages. /:qual pay for men and women in 
the same general employment is not provided 
for by the statute. [Emphasis by the court.] 
Reasonable and grading of 
discriminatory 
pre- 


classification 

employees, which is not 
against women because of 
scribed, and an employee may not assert a 


sex, 18 not 


grievance because of it.’ 

“With so much of the Opinion quoted 
[ am in The plaintiff appears to 
be taking an inconsistent position now in 
asking for the construction of the statute 
from the above-quoted in his 
Opinion and Decision. ... 


accor d, 


position 


“The Michigan statute in my opinion is 
the New York statute, 
there is no parallel in language or objec- 
tives between the two statutes. Throughout 
the plaintiff refers to our statute as ‘Equal 
Pay Law’. This 1 consider 
my opinion the construction of our statute, 
plaintiff, is an 


dissimilar to and 


a misnomer, In 


as contended for by the 


erroneous construction. Our statute forbids 


19 LABOR CASES f 66,059, 200 Misc. 124 (Erie 
Co., N. Y., Sup. Ct., 1950) 
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Expenditures of the Senate Labor 
Committee in the 83d Congress have 
been estimated at $249,609.39. 
During the 82d Congress, the com- 
mittee spent $476,309.91; in the 
81st Congress, $335,178.64. 





It does not 
regardles NY 


bec ause ol 


equal 


scx 


pay 


discrimination 
command or 
Of sex 


require 


“In the case at Bar I find that there are 
differences in the work of defendant’s em 
ployees; that the differences are neither in- 
significant nor inconsequential; and that the 
differences in their work do constitute a 
substantial factor other than sex to justify 
a differential in the wages paid 

“For the failure of the plaintiff to have 
the burden of proof that there 
was discrimination because of sex, the com- 
plaint must (Italics sup 
plied except where noted.) 

(Note: 
case as 


agency 


sustained 


be dismissed.” 


over this 
the public 
burden ot 


Some advocates gloss 
simply one in which 
failed to sustain the 
proof without 


it could have 

The scholarly opinion in the 
Wilson v. Hacker™ is unique in 
respects, and the implications are vast in 
fields but will be strictly limited 


regard to whether or not 


done so on the facts.) 
case of 


several 


several 
here. 

The plaintiff sought an injunction against 
picketing. The plaintiff was willing to sign 
a union shop contract, but the union would 
not accept her barmaids as members. 

It was held that an injunction would be 
granted unless the union agreed to accept 
The court said, 
“if women 


the barmaids as members. 
as to the union’s arguments, that 
are admitted will be an_ inevitable 
tendency to lower the prevailing wage scale 
of bartenders. There is no that 
there is such a risk in the case, 
the plaintiff having expressed her 
ness to pay full union scale to the barmaids. 
Furthermore, section 199-a of the Labor Law, 
guaranteeing equal pay for equal work for 
men and women, would seem to stand in the 
union 


there 


showing 
present 
willing- 


way of a development such as the 


fears. ; 

“Discrimination on the ground of sex, in 
the absence of any evidence of incompetence 
character in the particular 


or bad moral 


October, 1954 @ Labor Law Journal 





condemned as a violation of 
American 

trom 
one ot 
that 
prohibiting discrimination by 
(Civil § 43) 


not enumerate sex as one of the forbidden 


case, must be 
the tundamental 
The 


discrimination on 


principles of 
right to be 
( lass 


democracy free 
grounds is 
our tundamental freedoms. It 1s true 
the statute 
labor unions Rights Law does 
grounds of discrimination and it is likewise 
that the other statutes in this State, 
the elimination of discrimination 
forbid 


sex (¢ 4 


true 
aimed at 
terms discrimination on 
the ground of Executive Law 
§§ 125-136). However, the principle against 
discrimination is not limited to the instances 
covered by the particular statutory provisions 
Those statutes merely provide special pen 


do not in 


alties or special procedures against dis 
crimination. Under the present New York 
statutes, the special penalties or procedures 
cannot be invoked against discrimination on 
the ground of sex, but it does not follow 
that a condemn such dis 
crimination as a violation of fundamental 
principles and judge the legitimacy of union 
light of such principle. 


court may not 


activities in the 
“Indicative of the spirit of our times are 
the provisions of the Universal Declaration 
of Human Rights, adopted in 1948 at the 
Third Assembly 
of the 
vote 
“Article 2 of the 
‘Everyone is entitled 
freedoms set torth in 
distinction of any 


General 
without 


Session of the 
United Nations dissenting 
Declaration provides 
to all the rights and 
this Declaration, 
without kind, 
race, color, sex, language, religion, political 


such as 


or other opinion, national or social origin, 


property, birth or other status.’ 


“Article 23 provides: ‘Everyone has the 


right to work, to free choice of employment, 


to just and favourable conditions of work 


and to against unemployment.’ 


“The 


sion oft 


protection 
argument that the wholesale exclu 
women from bartending is a legit 
protecting 
good repu 


imate and justifiable means of 


the interest of the unton in the 
tation of the liquor industry must therefore 
be rejyec ted 


“While 


constitutionality of the 


there can be no doubt as to the 


statutory prohibi- 
tions against the employment of barmaids 
Cleary, 335 U. S 464), it does 


that a private group within the 


(Goesaert Vv 
not follow 
take action aimed at the 


community may 


The 
the grounds of 


same end Legislature may act upon 


public interest.” 


general 


(Italics supplied.) 


“* Assembly Bill No. 827, introduced January 


18, 1950 


Ecual Pay for Women Laws 


vear since the Bentley case, bills 
introduced into the 


statute the 


Each 
have been 
to strike 
‘A differential in pay 
factor ofr 


legislature 
from. the sentence, 
employe es 


than 


between 


based on a factors othe 
sex shall not constitute discrimination with 
and to 


“An 


rate 


in the meaning of this section,” 


substitute other language—for example 
employer shall pay 


to all his 


wages at the same 
regardless ot 
who perform work type, 
productivity and quality Nothing 

contained shall be construed to prevent the 
to established 
merit 


alike.” ™ 


emplovees, sex, 


skill, 


herein 


ot Stpiuiar 


payment of wages pursuant 


seniority or increases, 


(Italics 


practices ol 

applicable to both 

supplied.) 
(Note 


that has been defined as 


sexes 


is another indefinite word 
“a particular kind, 


“a ype 


class, or order; as, the seedless type of 


orange Are all production workers in a 
“type”? All workers? If 


only part, which ones?) 


factory a ottice 


Proposed State Legislation 


The Women's Bureau of the United States 
what it 
Language for an Act to 
W age Rates Based 


Department of Labor has issued 
terms “Suggested 
Abolish 
on Sex.” 

Section 1 “Ware 


ployer shall discriminate in any 


Discriminatory 


No em 


in the 


begins Rates 
way 
between the sexes. 


payment of wages as 


W hen 


and the 


read with the balance of the 
section 
to both 


method of making payment of wages 


definition, this application 


sexes would seem to apply only 


to the 
as distinguished trom salary, for example, 
weekly, semimonthly, etc., because the sug 
gested bill 


junctive “or,” as follows: “or 


then continues with the dis 


shall ¢ mploy 
state 


occupation in this 


than the 


any female in any 


at salary or wages less rates paid 


to male employees for work of comparable 
comparable opera 
Note the dis 


work” inserted in what 
thought 


character or work on 


(Italics supplied.) 


tions.” 


junctive clause “or 


was originally a conjunctive 


Section ) begins “(a) 


“Definitions,” 


‘Employee’ means any female individual em 


ployed by an employer.” (Italics supplied.) 


] 


The proposed legislation would give the 


administering official broad powers of in 


vestigation, subpoena, issuance of regula 


Wages by the 


otficial. No 


collection of unpaid 


tions, 


employee or the administering 





statute of limitations is expressed as to the 
collection of wages or other penalties. 

Section 5, “Records and Reporting,” reads: 
“Every employer subject to this Act shall 
make, keep, and maintain such records 
of the wages and wage rates, job classifica- 
tions, and other terms and conditions of 
employment of the persons employed by 
him, and shall preserve such records for 
such periods of time, and shall make such 
reports therefrom as the Commissioner shall 
prescribe.” (Italics supplied.) 

In Section 5, unlike Section 1, nothing is 
said of “salaries” as distinguished from 
“wages.” 

Section 6, “Posting of Law,” reads, in 
part: “Every person subject to this Act 
shall keep a copy of this Act posted in a 
conspicuous place in or about the premises 
wherein any employee is employed.” One 
glance at the act tells you the poster could 
not be of moderate size. Aside from the 
questionable effectiveness of posters, they 
usually call for bulletin boards. Such a 
board large enough to hold the posters 
presently required in New York for regu- 
wages and hours, workmen’s 
compensation, disability benefits, antidis- 
crimination and unemployment insurance 
must, if the posters are placed side by side, 
be five feet in width and 1% feet in height 
plus the frame. A cheap one costs about 
$10 plus installation. This might not be a 
petty problem to some employers. 

The proposed 
fines and imprisonment for wi/ful violation 


lations on 


legislation provides for 
or failure to keep records. 

Speaking of this draft, Professor Fisher 
says: “The suggested bill of the Women’s 
Bureau contains no list of exceptions. The 
model bill of the bureau provides for equal 
pay not only when the work of men and 
women is the same but when it is comparable 
or when comparable skills are involved 

“The Women’s Bureau has warned against 
the incorporation in equal-pay laws of the 
catch-all phrase ‘any other reasonable dif- 
ferentiation’. According to the bureau, ‘this 
is an all-inclusive invitation to the ingenuity 
of unscrupulous employers to find ways of 
evading their obligations under the law. 

Furthermore, states the bureau, ‘avoid 
writing into the law any list of grounds 
justifying wage differentials. It is not 


necessary to list grounds on which wage 
differentials are permitted because the Bill 
applies only to differentials based on sex.’’ 
(Italics supplied.) - 


The Federal Picture 


We have already discussed much of the 
material dealing with the federal picture 


Advocates of federal legislation frequently 
speak of its need “on the federal level’ as if 
there is something sacrosanct about federal 
legislation. As between the federal govern- 
ment and the states, there is no question of 
“levels.” Each is 
limited field. 


sovereign in its proper 
The big impetus in the development of 

the equal pay principle came during the 

two World Wars and the Korean War. 


These were periods of national emergency 
when two conflicting policies of government 
existed: (1) to stabilize wages and prices; 
(2) to encourage women into productive 
employment to replace the men called to 
military duty. To accomplish the latter 
while ostensibly retaining the first, the prin- 
ciple Employees 
scarce that employers were glad to obtain them 


was adopted. were so 


without regard for normal economic factors 


The early history of the idea is discussed 
in this quotation: “This is not a revolu- 
tionary idea in 1945; it is not even a war- 
born although it gained much 
wider acceptance during this War. It goes 
back in Federal Government support to the 
time World War I and developed 
rapidly during that war. The then National 
War Labor Board supported it; in 1923 the 
Civil Service Classification Act definitely 
established the principle that Federal posi- 
to men and women alike 
and were to be paid on the basis of job 
elements without regard to sex. During 
World War II, the Army and Navy issued 
directives to their offices and installations 
reaffirming the principle. Other Govern- 


idea, has 


before 


tions were open 


ment agencies also affirmed their support. 
The major development during World War 
II, however, was made through action of 
the National War Labor Board... .”” 
The International Organization 


enunciated the principle in its constitution 
in 1919. 


Labor 





% See footnote 26. 
% Statement of Miss Frieda S. Miller, Direc- 
tor, Women's Bureau, United States Department 
of Labor, before the Subcommittee of the Sen- 
ate Committee on Education and Labor in sup- 
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port of S. 1178, ‘‘Women’s Equal Pay Act 
of 1945."" 

% Report of the Special Subcommittee of the 
House Committee on Education and Labor on 


H. R. 1584, 81st Cong., 2d Sess., p. 2 
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National War Labor Board General Order 
No. 16, in its 


“Increases which equalize the wage or 


relevant portions, read 

salary rates paid to females with the rates 
paid to males for comparable quality and 
of work on the 
operations, and increases in accordance with 


quantity same or similar 
this policy which recognize or are based on 
differences in quality or quantity of work 
performed, may be made without approval 

Provided that will not 
be weed... 36 & 


such increases 


basis for seeking an 


increase in price ceilings or for resist 


ing . reductions in price ceilings : 

The rule on the 
quantity of work” grew out of General 
Order 16 of the National War Labor Board 


and developed in a 


so-called “quality and 


series ot 


excerpts from some of which follow here 


after. The Board generally, except possibly 
Reeves Steel & Manufacturing 
discussed 


in the Com 
pany 


far as the advocates 


below, clid not go so 
pro 


case, 
would go under 
pose d legislation. 


Cambridge Tile Manufacturing Company 


“There will be no differential in pay be- 


tween men and women when the labor 


performed is the same.” 
Brown and Sharpe Manufacturing Company: 
“The National War Labor 


cepted the general principle of paying wages 


Board has ac- 


to female employees on the basis of ‘equal 
pay for equal work’. There should be 
no discrimination between employees of 
similar work 
where production is substaritially the same. 
This is no new principle. It was enunciated 
by that War Labor Board which was set 
up in 1917. . . In the Marlin-Rockwell 
case, the National Defense Mediation Board 
decisive 


equal ability employed on 


toward economic 

In the Norma-Hoffman 
War Labor Board held 
that ‘when women take the places of men 
and fully perform all of the tasks previously 
performed by men, they shall be, paid the 


made a step 
equality of women. 


case, the present 


same wages as the men thus replaced’.” 
(Italics supplied.) 

Next follows a paragraph about calling 
industrial front. Then the 
opinion continues: 

Se sop recommended, in 


part, that ‘Rates of pay tor female employees 


women to the 


panel has 


5% ‘Adjustments Equalizing Wages of Males 
and Females,"’ adopted November 24, 1952 
amended January 3, 1944, and August 20, 1945; 
repealed May 8, 1946; 1A CCH Labor Law Re- 
ports (3d Ed.) © 11,516. 

*See ‘Equal Pay for Equal 
CCH Labor Law Reports (3d Ed.) 


Work,"’ 1A 
* 10,016.35, 


Equal Pay for Women Laws 


decisions,” 





Regarding the pay question [the 5 
per cent raise for federal employees 
vetoed by the President], most of 
the leading members of the House 
Post Office and Civil Service Com- 
mittee have agreed to reintroduce 
the Federal pay bill and push it 
through Congress early enough to 
override a Presidential veto. 


—Congressman Harlan Hagen 





will be based upon the established rates for 
the work performed. Where such 
identical with, or substantially the 
that performed by 
comparable 
hourly 


work is 
Sadie as, 
men on the same o 
operations, the and 
will be the 


the above quote d 


rates 
The 


indicates 


Cast 


rates sani word 


Ing ot section 


the impropriety of using slight or incon 
sequential changes in job content or in method 
of operation as a sole 
differential 
VM ane 


considered by the 


reason tor setting up 


a wage against women em 


ployees. setting on such a basis is 
Board to be discriminatory 
not compatible with the principle 
for equal work’, Phe 
approves the above 
panel with the 


cannot be 


and hence 
Board 
quoted wording by the 
that it 
relation to 


of ‘equal pay 
proviso, however, 
interpreted solely in 
the physical characteristics of the 
performed, It 
quality 


operation 


must also be related to the 
and quantity of 
our Female 


Same 


production turned 
assigned to the 
W hich has 


employee s 
operation been o1 
should receive the 
produce the 

output.” 


which 
is performed by men 
when they 


and 


same pay 
quantity 
supplied.) 
The continues with discus 
sions of extra costs for men for the heavy 
labor and labo; 


xiven 


Sane 
quality of (Italics 


Board then 
suggests “that such ‘extra 
costs will be’ computed and will ‘be 
pro-rata weight in 
rate of pay tor 
the other 


establishing 
female 
hand, the assignment of the 
heavy parts of a job to men may be a division 
of work and a specialization of tasks whic] 
may frequently be 
crease in unit labor 
continue to 


all equabl 
workers’ On 


i 
made without any in 


costs even though the 


females receive the established 
for a discussion of the National War Labor 
Board cases in point. At PP. 12,001 and following 
of 1A CCH Labor Law Reports (3d Ed.) is a 
table of cases listing the NWLB decisions dur- 
ing its term of existence from January 1: 94: 
to December 31, 1945 sicaes ates 








Both management and labor under- 
stand better than any outsiders 
exactly what the issues [in labor dis- 
putes] really involve, how far they 
can go in reaching an understanding, 
and where the basic troubles lie. 
Government intervention is always, 
at best, a last resort technique, to be 
used where all else has failed. 


—Congressman George H. Bender 





such 
there is no sound basis for setting a differen- 


rate for the operation, . . . In 


ential rate against the female employee 
“This matter cannot be automatically dis 
posed of by any clause in a labor agreement 
no matter how carefully it may be conceived 
The principle of ‘equal pay for equal work’ 
for women must be worked out in individual 
situations by parties who cooperate in good 
faith to secure the desired objectives. /ven 
under such circumstances there may be honest 
differences of opinion. It is in recognition 
of this fact that the panel in this case has 
provided that any dispute regarding the 
rates established for women employees will 
be treated as a grievance and will be handled 
through the established grievance procedure 
which provides for ultimate 
by an impartial umpire.” 


determination 
(Italics supplied.) 

California Metal Trades Association: 

“The termination of comparability in oper- 
ations, quantity and quality ts 
matter in the first 
(Italics supplied.) 

La Crosse Rubber Mills Company: 


obviously a 
instance for 


The Board ordered “both parties to write 
into the contract certain things that 
are not now present and which tend to make 
for disharmony 

“(1) There 
women’s jobs as well as men’s jobs. 

“(2) When take the places of 
men and fully perform all the tasks pre 
viously performed by men, they shall be 
paid the men thus 
displaced, 


new 


shall be a classification of 


women 


samme wages as the 

“(3) When men who at their own request 
take the place of women on jobs that are 
definitely classified as women’s and 
fully perform all the tasks previously per- 
formed by women, their wages shall be set 


jobs 


© Interpretation Ne. 1 to General Order No 
16, December 27, 1943 (9 Federal Register 2), 
as amended January 3, 1944 (9 Federal Register 


682 


cases, 


the parttes 2 


to the wages of women on the 
(Italics supplied.) 


according 
same job.” 


Rockford Furniture Manufacturers Asso- 


ciation 

“Wages for women shall be set in accord- 
ance with the principle of equal 
comparable quantity and quality of 


pay for 
work 
on comparable operations, and, consistent 
with this principle, 
women shall be paid at the same rate per 
unit of production as the rate paid to men 
for sunilar (Italics supplied.) 


in piece work operations 


operations.’ 


Vanufacturing Company: 


Reeves Steel 


steel products company should 


establish same minimum rate for women 
... aS provided for men in contract exe- 
cuted prior to employment of women, 
despite company’s claim that competitors re- 
price for same product and 
wage where work pet 
formed in department in which only women 
are employed is comparable to work done 
in other departments in which only men are 


(From the 


higher 
pay lower 


ceive 


rates, 


employed.” syllabus; italics 


supplied.) 
United States Rubber Company: 


The Board approved a covenant in the 
union contract reading in part: “It is agreed 
that the principle of ‘equal pay for equal 
work’ be observed for comparable quality 
and quantity, where such work is tdenttcal 
with, or substantially the same as that pet 
formed by men on the same or comparable 
operations.” (Italics supplied.) 
Some National War Labor 
and interpretations of state statutes follow 
“Wage State 
statutes which prohibit wage discrimination 


Board or der Ss 


adjustments required by 
between the sexes are ‘adjustments which 
equalize the wage or salary rates paid to 
with the rates paid to 
comparable quality and quantity of work on 
the same or similar operations’ within the 
meaning of General Order No. 16 and may 
be made without approval of the National 
War Labor Board.” ® 

However, in release 
3, 1944, the Board 
form that should be 

“The equal principle applies only 
when wage adjustments are made to equalize 
with those paid to 
for ‘comparable quality and quantity of 
work on the same or similar operations in the 
same plant’. General Order No. 16, therefore, 
is to be applied in 


females males for 


P1342, dated 
clarified its 


March 
rule in a 
stressed 

pay 
women 


rates of men 


those cases in which 
601) 1A CCH Labor Law Reports (3d Ed.) 


11,516.01 
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Measure Nation with Nation and it 
is a universal law that where a work- 
er's reward for his labor is best, 
where his wages are highest, and his 
opportunities for leisure largest, there 
is the Nation that stands at the head 
and front of civilization —Samuel 
Gompers, on September 2, 1907, 
quoted in AFL News-Reporter. 





women replace men and perform work of a 
comparable quantity or where and 
men work alongside each other and perform 
the same jobs with comparable performance 


wonten 


“The order is not to be applied to eliminate 
wage differentials jobs which have 
historically been performed by women and 


between 


those jobs which have been recognized in 
limited for the 
Such differentials involve a ques 


the industry as most part 
to men 
tion of the relationship of between 
the plant 
job classification and not one of 
Nor may the doctrine 


be used to justify an increase in rates paid 


rates 


jobs within which is a problem 
of proper 


sex discrimination 


to women workers in one plant to the level 
paid men for the same job in another plant. 
In such cases the Board usually orders the 
parties to negotiate the rates of pay for 
women in the various operations, and if no 
submit the 
appointed by the 
" (Italies 


agreement 1s reached to issue 


to an arbitrator to be 


Board or one of its agents.” 
supplied.) 
release of August 28, 1945, “Equal 
Equal Work,” the 
“Employers grant 
increases without approval of the Board to 
women workers to the 
paid to men—if the 
doing the 
doing it just 
affect 
Government.” ® 


In a 


Pay for Soard said: 


may wage or salary 
bring the 
level 


women in. the 


wages ol 
same as those 
same 
well, 
price 


plant are 
job as the men and are 
provided the increases do not 
ceilings or costs to the 
wage stabilization during 
Korean conflict, 1951-1953, 
69 of the Wage Stabilization 


Dealing with 


the period of the 
Resolution No 


Board read 


“1A 
€ 15,101 

* ‘Functions and powers of N. W. L. B. in 
reconversion period,”” NWLB Fact Sheet of 
August 23, 1945, and Supplement No. 1 thereto 
released August 28, 1945, 1A CCH Labor Law 
Reports (3d Ed.) © 15,200 

*} CCH Emergency Labor Law Reports % 20,030, 
WSB Release No. 140, November 15, 1951 


CCH Labor Law Keports 


Equal Pay for Women Laws 


(3d Ed.) 


“Whereas, it Wage 
Stabilization Board to exercise its functions 
maximum production for 


is the policy of the 
so as to obtain 


national defense and civilian needs, and to 


preserve and promote sound working rela 
tions; and 


“Whereas, the 
equal 


principle of equal pay 


work is recognized as being an in 
part of a 


full utilization of all our available manpower 


tegral sound program seeking 


during this present emergency 

“Resolved: 1. That the Wage Stabiliza 
tion Board will approve increases in wages, 
salaries and other compensation granted to 
equalize wages, salaries and other compen 
sation, for comparable quality and quantity 
of work on the 


in the 


same or similar operations 


without regard 


’ 
Pro 


work has been rearranged 


same establishment, 
to sex, race, color or national origin 
vided, That where 
or lightened, ‘proportionate rates for propor 
tionate work’, based on job analysis, shall 
be permitted 


“2. That pending further instructions, the 


staff be 
equalize 


authorized to approve petitions to 


salaries paid for com 
P 
To 


evidence 


Wages ofr 
parable quality and quantity of work 
case in. which 
that the 
quantity of work is compatable or 


will be 


vided, That any 
quality or 
that the 


referred 


does not substantiate 


operations are the same 
to the 
“3. That 


used as the 


Board tor decision 

shall not be 
approving 
in rates based upon inter-plant or intra-plant 


this resolution 


basis for changes 


inequities.” © 


Proposed federal legislation.— During the 
first session of the Eighty-third Congress, 
one bill was introduced in the Senate ™ and 
six in the House on this subject.” 
H. R. Nos. 362, 1014, 1017, 1260 and 
are identical in text. 
H. R. 306 in its 


same, but it 


1266 


clause is the 
details d 
administration, in 


essential 
does not contain the 
provisions concerning 
keeping and 
others It 


“wilfully” in 


vestigatory powers, record 


reporting contained in the also 


omits the word speaking of 
following 
“The job title 


determined by the em 


does contain the 


violations. It 


clause not in the others 


or classification as 


“S. 176, Senators 
Morse (Oregon) 

*H. R. 306, Mrs 
362, Mr. Addonizio 5 

Fine, New York (who also introduced H. R 
1017 which is identical except the name of the 
act includes the year ‘‘1951’’ instead of ‘‘1953''); 
H. R. 1260, Mr. Heller, New York: H. R. 1266, 
Mr. Multer, New York: H. R. 1387, Mr. Howell, 
New Jersey 


Murray (Montana) and 


Kelly, New York; H. R 
New Jersey: H. R. 1014, Mr 
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ployer shall be of no effect in any proceed- 
this Act” 
a personal or representative action by an 


ing under and a provision for 
employee for monies due. 

S. 176, even with the amendment pro- 
posed March 18, 1953, by Senator Murray, 
to have administration through the Wage 
and Hour Division, is essentially the same, 
as is H. R. 1387 also. 

$y February 2, 1954, three bills ® 
been introduced into the Second Session 
of the Eighty-third Congress. H. R. 7597 
and H. R. 7675 are identical with H. R. 306 
except for the the title of the act 
—1954. 

All except H. R. 


separately, 


had 


year in 


which will be dis- 
following 


7172, 
cussed contain the 
provision: 


“Tt shall be 


any employer- 


an unfair wage practice for 


“(a) to discriminate in the payment of 
wages between the sexes by paying wages 
to any female employee at a rate less than 
the rate at which he pays wages to male 
employees for work of comparable character 
on jobs the performance of which requires 
comparable skills, where such pay- 


made pursuant 


except 
ment 1s to a seniority or 
not dis 


(Italics 


merit-increase system which does 


criminate on the ‘basis of sex.” 
supplied.) 

H. R. 1014 is typical and, following the 
above, contains provisions, the gist of which 
is as follows 

\dministration.—The Secretary of Labor 
appoint employees and fix their com 
other 
from 

rescind 


may 
pensation 
shall have 
to make, 
regulations as 


agencies. He 
time 
rules 


and utilize 
authority 

and 
may be 
interpretations, and 
shall be entitled to 
prima facie valid in 


“time to 
amend, such 
and necessary 
and to 


bulletins 


rulings, 


issue 
which 


recognition as being 


judicial proceedings herewith.” 


Investigatory Powers.—The Secretary of 


Labor shall have the right to éxamine 


persons and 


One 


records, issue subpoenas for 


records and examine them claiming 


his privilege against self-incrimination may 


be compelled to testify but then has im 


munity from prosecution. Process may b« 


served personally, by registered mail oi 


telegraph or by leaving it at the principal 
ofttice or place of business 


(Note No 


issuatice Ol a 


provision is made for the 


subpoena at the request of 
either the complainant or the employer.) 

Frances P. Bolton; H. R 
7675, Mrs. Sullivan 


“H.R 


7597, Mrs 


7172, Mrs 
Buchanan; H. R 
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There are about 6 million Federal 
contracts entered into each year, 
and they cover about 30 billion dol- 
lars in goods and services. They are a 
major factor in our national economy. 


—James P. Mitchell 





Records and Reporting —Employers must 
keep records as required by the Secretary. 

Enforcement.—The Secretary may issue 
a complaint with notice of a hearing not 
less than ten days after service, “Provided, 
that betore issuing a complaint, the Secre- 
tary shall endeavor to eliminate any unfair 
practice by informal methods of con- 


The 


and 


wage 
ference, conciliation, and persuasion.” 
answer the complaint 
discretion of the hearing 
a substan 
testi 


employer may 
testify In the 
other person having 


intervene 


officer any 
tial interest 
The rules of evidence 
controlling 


and give 


prevailing in 


may 
mony. 
courts shall not be 

“Tf, upon all the testimony 
Secretary shall be of the opinion that any 
person named in the complaint has engaged 
practice 


fact and 


taken, the 


in or is engaging in an unfair wage 
: he shall state his findings of 
shall issue and cause to be served on such 
requiring 


from. such 


person an order such person to 


cease and desist violation and 
take 
instatement of employees with or 
payment of back pay, as will effectuate the 
Act. Such 
further require such person to make reports 


the extent to 


such affirmative action, including re 


without 
purpose of this order may 
time showing 
which comphed with the 
If the finds the 
has not engaged in such untair wage 
he shall tact 
dismiss the complaint. The 

through the 
held 
secretary 


trom time to 


he has order 33 


Secretary named 


person 
practice, 
findings of and 
Secretary 
district court 
No objection 


shall be 
] 


mnary Cit 


state his 
may 
enforce his order 
where a hearing may be 
not urged before the 
considered except under extraors 

“The findings of the Secretary, 
substantial evidence, shall be 
onclusive.” (Note: There 
is no mention of the recora a whole. Any 


cumstances 
if supported by 

(Italics supplied.) 
evidence, eve! outweighed 
would 
Secretary. ) 


substantial 


many times, require r 


sustain the Then follow pro 


visions for additional evidence under certain 


and for 


appeals, but the 
] 
i 


circumstances 


appeal shall not “unless specifically ordered 
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by the court, operate as a stay of the 


order. The court 
the order” 


Secretary’s shall not 


grant any stay of unless there has 


been an undertaking to cover the compen 
sation due the employees 

Criminal Penalties.—A “fine of not more 
than $5,000 or imprisonment for not 
more than both.” 


employer, 


one year, or 


Definitions.—Person, employee, 
unfair 
affecting 


wages, wage rate, wage practice, 


commerce. The 
would 
would 


commerce and 


oo ’ “ ” 
terms “wages” and “wage rates 


include 
include 


they 
employer of 


salaries, but whether 
the cost to the 


fare plans is not clear. 


wel 
Separability—The usual provision 

H. R. 7172, introduced by 
Bolton, has a somewhat different approach 
It is applicable to both The first 
portion of its essential provision differs from 
that it “that no 
whose employees are engaged in 
commerce or in the production of 
shall 


basis or sex by 


Congresswoman 
sexes 
the others in provides 
employer 
goods 
between 


for commerce discriminate 


employees on the paving 
than 


wages to em 


wages to any employee at a rate less 


the rate at which he pays 


ployees of a different sex for work of 


comparable character on jobs the perform 
which requires comparable skills, 


such 


ance ot 


except where payment is n acle pursuant 


to a semority or merit increase system 
does not 


The bill 


Labor, through the 


which 
discriminate on the basis of sex.” 
give the Secretary of 


Wage and Hour Divi 


sion, broad powers to issue regulations “in 


would 


cluding regulations to provide standards for 


determining which jobs involve work of 


comparable character and which jobs re- 
quire comparable skills.” 


(Note 


and not for 


Apparently this means generally 


a particular employer.) 
The bill provides for individual or repre 


sentative actions tor wages plus attorney 


fees and costs 


Supervised settlements of claims are pro 


Secretary may sue for the 


statute 


vided for he 


employee. The two-year of limita 
under Section 


Portal \ct applic s 


tions 6(a) of the 


Secretary may seek 

a federal district court, 
ourt may not or 

emp] 


hich the 


it S 


en de pt 


Including the following 
Res. 90, 146, 148, 182, 186 
* Introduced February 25, 1953, by Senator 
Butler (Md.) and others, and sent to the Judi 
ciary Committee: approved in committee May 


Equal Pay for Women Laws 





For the first month since December 
1953 employment in the Federal gov- 
ernment shows an increase. The 
July total of 229,200 compares with 
228,700 in June, up 500. However, 
this is 10,400 fewer workers than in 
July 1953.—Labor Market News, is- 
sued by United States Employment 
Service for the District of Columbia, 
August, 1954. 





5(a) makes it unlawful to dis 


discriminate 


Section 


charge or against any em 


ployee because such employee filed the« 
complaint or testified 
Section 5(b) reads: “Any person who 
willfully violates subsection (a) shall be 
fined not more than $10,000 o1 unprisoned {or 
both; but no 
this 


committed 


not more than six months, or 


shall be 


except tor an 


person imprisoned under sub 


section offense 
after the 


prior offense under this subsection.” (Itali 


conviction of such person for a 


supplied.) 


Section 6 provides that “the terms 


‘commerce’, ‘employer’, and 


son’, 
shall 
provided in 
Standards Act.’ 

(Note Chis 


from the 


have the same meanings 


Section 3 of the F; 


may be an improvement, 


even standpoint of the advocate 


as it may eliminate much litigation as to 


the meaning of terms.) 
In the first 


Congress a 


Kighty-third 


resolutions on 


session of the 
series of jornt 


the subject of an “equal rights” amend 
were introduced 


* All contain 


“Equality of 


ment to the Constitution 
into the House and the Senate 
sentence 


the same essential 


rights under the law shall not be denied or 
the United 
state on account of sex.” 


Most of the date 


senate in connection 


abric ged by States or by any 


action to 
place in the 


esolution 49% which, as amended 


parts in pare! 


other resolutions 


ot Represet 
America in 

CA | H us¢ 
1, 1953, and ordered reported; reported without 
amendment as S. Rept. 221 on May 4, 1953 
passed in Senate with amendment July 16, 1! 
b' 1 vote of 73 to 11 Referred to the House 


iary Committee on July 17, 1953 





the following article is proposed as an 
amendment to the Constitution of the United 
States, which shall be valid to all intents 
and purposes part of the Constitution 
when ratified by the legislatures of three- 


fourths of the several States: 
“ARTICLE 
“Equality of rights under the law shall 
denied or abridged by the United 


as 


not be 
States or by any State on account of sex. 
“The provisions of this article shall not 
be construed to impair any rights, benefits 
or exemptions now or hereafter conferred 
by law upon persons of the female sex. 
“This article shall inoperative 
it shall have been ratified as an amendment 
to the Constitution by the legislatures of 
three-fourths of the several States, as pro 
vided in the Constitution, within 
years from the date of its submission to the 
States by the Congress. 
“Passed the Senate 
day, July 6), 1953.” 
Apparently those who favor “equal pay” 
legislation oppose the “equal rights” amend- 
ment, even with the second paragraph of 
the text. This conclusion is evidenced by 
the following excerpts from a letter which 
appeared on the editorial page of the New 
York Herald Tribune, February 20, 1954: 
“To the N. Y. Herald Tribune: 


noise 


be unless 


seven 


July 16 (legislative 


like the 
has distinguishing 
kind of battle—the 
standards—is 
the halls of 


“Something that makes a 
battle of the but 
undertones of another 
undermine 
heard again in 


Sexes, 
struggle to labor 
now being 
Congress. 


“But leading organizations concerned with 


the and best interests of 
women, and those concerned with labor 
and protective legislation, are opposed to 
the Equal Rights Amendment. There is 
no organization of working women that 


favors the Equal Rights Amendment. 


essential rights 


“All these groups are engaged in serious 
effort to secure equality for women in the 
true sense of the term, that is, in the frame 
of reference where most women are equal— 
the same pay for the same work. In some 
respects, preferential laws are needed to 
retain equality. 

“The question is not whether women are 
equal to men, for if equal means the same 
as, then the answer is obviously ‘no’! 

“Organized labor’s opposition to the amend- 
ment is based on fundamentals which pro- 


_ Aside from the article cited at footnote 27, 


the Index to Legal Periodicals lists only one 
other article on the subject which appeared 
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ponents of the amendment blithely dismiss. 
Utter chaos would result in family law and 
social the Equal Rights 
Amendment were passed. If all standards 
are abolished, then what standards 
apply? 


responsibility if 


do 


“Women need special protection in law 
for the simple reason that they are home- 
makers mothers. If the amendment 
were passed, who would be responsible for 
the support of the children father or 
mother? Would both parents be equally 
responsible ? 


and 


“Protective legislation has been achieved 
for women after of struggle. The 
Equal Rights Amendment would wipe out 
Do we really want to do 


years 


such legislation. 
that ? 
“Sen. Hayden, in 1950, proposed a rider 
But if the rider does secure the pro 
have—why 
All the 


amend- 


women now 
Amendment ? 

effort of making the 
ment a part of the Constitution 
be to state something that is 


legislation 
Rights 


tective 
the Equal 
expense and 
would 
merely already 
there, a useless exercise in semantics.” 
9(a) of the 
cedure Act reads: 


Section Administrative Pro- 
“In the exercise of any power or authority 
“No sanction 

stantive rule or order 

within jurisdiction delegated to the agency 
as authorized by law.” 


shall be imposed or sub- 


be issued except 


substitute their 
administrative 
not 


reluctant to 
for that of 
those agencies 


Courts 
own judgment 
agencies where 
exceeded their delegated authority. 
fore statutes should spell out with a high 
degree of the limits of the 
authority of the administering official 


are 


have 
There- 


definiteness 


ls a Federal Act Desirable? 


An argument in favor of federal legisla- 
tion.—It is difficult to learn how the state 
are interpreted enforced 

Aside setting forth 
the plus noting 


decisions, 


acts being and 
administratively. 
the statute, or 
the court 
services reporting on the 
little to say on the subject. 


from 

gist of it, 
the legal 
labor have 
They do not 


few major 


law 
report any of the administrative agencies’ 
rules, regulations, decisions or methods of 
enforcing the Hence the ordinary 
guideposts of interpretation are not readily 


law. 
available.” 
in the Women’s Law Journal, Spring, 1945, by 


B. F. Tucker. 
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Even when you inquire 


difficult to obtain 
material. Let me illustrate 
1953, I 
with administering the 
law, asking them to forward to me copies of 


agency concerned, it Is 
any clarifying 
In December, 


wrote each of the 


officials charged 
any reports, regulations or other materials 
touching on the statute which they might 
have for distribution 

In most instances I received only a refer- 
ence to the statute in reply. (See argument 
against a tederal act below.) In no instance 
did | 
containing the 
ministratively 
an indication 


receive any digest of their reports 


facts of actually ad- 
handled where 
that had 
For the purposes of this paper there was no 
point in pursuing the matter further. 


cases 
there was 


there been some 


An argument on the same facts against 
federal legislation.—The states that already 
have laws on the subject include some ot 
the most heavily 
dustrialized 
to the 
briefly as follows: 

Alaska: One hundred and 
13 establishments in 
43 females; 


populated and highly in 
The replies to inquiries addressed 
state and territory officials were 
seven mspec 
tions; violation in 
and no court decisions. 
Illinois, Maine, 
New Hampshire, 
Michigan (except for 
already cited), Rhode Island, Washington 
No reports or explanatory literature; no 
regulations or court decisions; and little or 


unde 


volving 


Connecticut, 
Montana, 


California, 
Massachusetts, 


New Jersey, cases 


no indication of claims or activity 


the acts. 
New York: A of the 1953 annual 


report was enclosed which gives no indica 


cCOpy 


tion of whether or not any violations were 


found. It is not clear whether any com 
plaints were received 

“Each 
vestigated and a decision is made based on 


We have had some 


Pennsylvania complaint is in 


the findings success in 


bringing the employer and employees into 


agreement, but so far have not had any 


court case 

If the problem is so minute, a federal act 
would seem to serve little purpose. 

” One of the best discussions on the subject 
I have personally witnessed was between Pro- 
fessor Sylvester Petro (New York University 
Law School), Mozart G. Ratner (then Assistant 
General Counsel of the NLRB) and Keith Lo 
renz (then Chairman of the New York State 
Labor Relations Board). Their arguments ap- 
pear in the Proceedings of the Fifth Annual 
Conference on Labor, New York University 
(1952) 

7 Art. VI, Cl. 2, United States Constitution 

% Citing such cases as Plankington Packing 
Company v. WERB, 17 LABOR CASES { 65,595 
338 U. S. 953 (1950), explained in Amalgamated 


Equal Pay for Women Laws 


directly of the 


Problems 

of Federal-State Jurisdiction 
None ot the bills 

spell out whether or not th 


would pre field, 
interstate 


now betore Congress 
federal law 
empt the least as to all 


industries engaged in commerce 


familiar with litigation under 


laft-Hartley Acts knows 


1 


controversies have 


Everyone 
the Wagner 
that 
the question ot 


and 
raged tor years on 
whether or not the federal 


act does or does not leave room for any 


state authority in the field covered by the 


articles and debates on tl 


federal act. The 
subject are legion 

Che uncertainty 
effect of the 


arises in part out o 
Supremacy Clause 
One held 


conflicting 


Constitution school of thought 
that the 


state 


pre lude d only 
other felt 


( lause 


action Phe that the held 


ot coverage of the federal act was not 


limited to conduct for which affirmative 


remedies are provided but extended to con 


duct which Congress deemed appropriat 


decided neither 


his latter school 


ior federal regulation but 


to protect nor to prohibit 


of thought also felt the states may not 


accord additional protection to rights pr 


tected by federal law 


Perhaps even more analogous to an “equal 


pav” law are the federal and state acts 


generally termed: “Soldiers and Sailors Civil 


Relief Act.’ 


and 


These are designed to protect 


the civil property rights of 
state 


language 


pe rTsons 
acts are usually 


federal 


in the armed forces 
not identical in with the 
act and sometimes, in certain aspects, givé 
rights of person 
armed services than does the federal 


held that 


vreatet! protection to the 
in the 
act Nevertheless, it has 


where Congress has fully 


be en 
spoken on. the 
the rights of service 


subject of protecting 


avail himselt 
afforded by 


under 


men, the serviceman cannot 
of the 
the state statute.” Many 


State 


additional protection 


questions 


the more recent statutes have, ot 


course, never been litigated 
Association of Street, Electric Railway and 
Motor Coach Employees v. WERB, 19 LaBoR 
CASES { 66,193, 340 U. S. 383 (1951), note 12 
therein: Montgomery Building and Construction 
Trades Council v. Ledbetter Erection Company 
20 LABOR CASES ‘ 66,407, 57 So. (2d) 112 (Ala 
1951) 

™ Konkel wv 
715 New York 
Litke, 45 N. Y. S 
measures are concerned 
sede similar state law by virtue of Article VI 
of the Federal Constitution.’ The difficulty is 
to know when Congress has fully spoken 


State of Wisconsin, 170 N. W 
Life Insurance Company 1 

(2d) 576 So far as war 
federal statutes super 


687 





These illustrations are indicative of what 
occurs when the extent of pre-emption is 
not spelled out in a federal statute. 


Arbitration 


Very few arbitration awards indicate the 
geographical location in which the dispute 
arose. Therefore, one cannot know whether 
or not the place of employment was in a 
state that had an “equal pay” law at the 
time the dispute arose. 

The duties and powers of arbitrators are 
limited by the collective bargaining agree- 
ments and their sights are so adjusted. This 
may explain why they do not usually men- 
tion the “equal pay” statutes in their deci- 
sions even though they might have been 
applicable. 

Only two reported awards mention any 
statute, and they refer to that portion of 
the Michigan statute reading: 

“Provided, however, that no female shall 
be given any task disproportionate to her 
strength, nor shail she be employed in any 
place detrimental to her morals, her health 
or her potential capacity for motherhood.” 

The first of these two awards“ involved 
a recommendation for an increase by a 
female employee’s foreman and committee- 
man as required by the contract. The 
recommendation was disapproved by the 
department head on the ground that, being 
a woman, she could not do the heavy lifting 
occasiona!ly required in the classification, 

It was held: “Note that the ground for 
disapproval was not personal to ... [the 
employee]. Women are prohibited by law 
from doing the kind of heavy lifting men- 
tioned. The disapproval means, then, that 
no general shipping checker of the female 
sex can be given the rate of $1.25. Thus 
while the only negotiated rate for the clas- 
sification is $1.20 to $1.25, the rate for 
females in the classification becomes $1.20 
flat. This is not in accord with the agree- 
ment. The contract does not permit a 
rate differential based on sex An em- 
ployee’s availability to perform other tasks 
in the classification which may occasionally, 
though not usually, be assigned to him may 
also be a factor in the advancement. But 
it is only one factor. It is not a conclusive 
bar. It may be outweighed When 
this contingent availability is made a con- 
clusive factor in the of females who 
are forbidden by law to do a particular task, 
No female, 


case 


it becomes in effect a sex bar. 


% Ford Motor Company, October 4, 1944, Arbi- _ 


trator Shulman. 
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% Pittsburgh Plate Glass Company. 


however meritorious her actual performance 
or however insignificant the need for her 
services on the heavier tasks, would then 
be eligible for the increase. Even if over-all 
efficiency were increased by keeping her 
constantly on the lighter tasks, she would 
still be ineligible. That is a sex bar prohibited 
by the agreement.” (Italics supplied.) 

The second award,” dated November 3, 
1952, was made after much publicity on 
“equal pay” statutes, but was decided solely 
on the contract. The substance of the com- 
plaint was that while the female employee 
was on a maternity leave, “male employees 
with a Laboratory Worker A classification 
have been assigned to her job, for which 
they received the higher rate of pay; and 
that some male workers perform tasks quite 
similar to hers, for which they receive the 
higher rate of pay.” 

The contract read: 
the Union will continue the policy of no 


“The Company and 
discrimination ‘6 

It was held: “If 
to assign men workers to tasks for which 


management chooses 


another job 
classification at a of pay 
qualified, it should be permitted to do so 
required to upgrade the 
For they still lack the 
Labo- 


women workers who carry 


lower rate are 


without being 
women employees. 
qualifications required of the male 
A employees as stated in the job 
injustice 


ratory 
description. ... If 
being perpetrated against these women em- 
ployees, the Union should have made it a 


there is an 


subject of contract negotiations.” 
vary too much in con- 
text to discuss here. Because of their spe- 
cial follows that arbitration 
awards would not be as helpful a guide as 
other sources in aid of interpretation. 


Contract clauses 


conditions, it 


Closing Notes 


A booklet entitled Case Studies in Equal 
Pay for Women™ states in its summary: 

“All of the companies visited were paying 
the same rates to and women doing 
the same work, but all had in addition some 
jobs that were considered ‘men’s jobs’ or 
The ‘women’s jobs’ were 


men 


‘women’s jobs’. 
not only lower paid, as a rule, but there 
were indications that they were sometimes 
much underrated in comparison with ‘men’s 


” 


jobs’. 


(Continued on page 736) 
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Organizational Picketing 


By |. HERBERT ROTHENBERG 





THE AUTHOR CONTENDS THAT SO-CALLED ORGANIZATIONAL PICKETING 


SHOULD BE BRANDED AS 


ILLEGAL BECAUSE 


ITS TRUE PURPOSE IS TO 


FORCE EMPLOYERS TO COERCE THEIR WORKERS INTO JOINING UNIONS 





N THE OPINION of many persons the 
device of so-calied “organizational” pick 
eting has long been an institution which has 
called for careful However, be 
cause of the increasing frequency with which 


scrutiny 


labor has of late taken resort to this con 
trivance and, more particularly, because of 
an apparently jelling tendency to use the 
term “organizational picketing” as a syno 
nym for “open sesame” in otherwise quaran- 
tined areas, this sort of activity now literally 


begs investigation 


Perhaps one of the first things to be in 
quired into is whether or not there is, eithe 
in law or in sound sense, any such thing as 
“organizational” picketing. It is recognized 


that in many quarters the term “organiza 
tional” picketing is bantered about with an 
assurance that might reasonably be expected 
to place in question the judgment or sin 
challenge the 


speak ot 


presuming to 
that 
so intimately However, mere 
rr aterm does not of itself impart 


cerity of one 
existence of which so many 
repetition ot 
a phrase 
validity to it’ In short, and to quote a pithy 
if inelegant phrase: “Just 
Accordingly, ‘t 
“organizational” picketing 


saying so don’t 
make it so.’ should be in 
order to examine 


ith a modicum of care 


In speaking of picketing generally, the 
United States Supreme Court has said that 
“while 
munication, it cannot dogmatically be equated 
vith the constitutionally protected freedom of 
speech. Our dectsions reflect recognition that 
picketing ts indeed a hybrid.’ In 
simple sentences the Court dispersed a thick 


picketing has an ingredient of com 


these “ 


Teamsters 
339 U. S. 470 


' International Brotherhood of 
Hanke, 18 LABOR CASES ° 65,763 
70S. Ct. 773 (1950) 


Organizational Picketing 


lain over our 
halt, 


{labama*® and Carlson 


that had 
and a 


smog ot restraint 


courts for a decade since the 


Thornhill z 


v. California 


cases al 


For 15 long Was almost univet 
sally assumed that, by Thornhill and Carlson 
and the lesser cases following in their wake, 

Court had 
into the Constitution 


vears, it 


word 
had 


beyond the 


the Supreme written the 


“picketing” and 


placed that activity above and 
reach of the courts and all other constituted 
authorities. It was unpopular to hold dif 
Few dared to challenge this going 


The political climate of the 


ferently 
interpretation 
day conduced to such doctrine, and the pro 
tests ot the few were drowned out in the 


clamor of concurrence In the course of 
these many years, like mountains of judicial 
barnacles, layer upon layer of misconception 
the Thornhill and 


petrified 


attached themselves to 
Carlson cases, congealed and then 
Only the Supreme Court itself, 
with the first right of 


mination, could this 


endowed 


and decisive deter 


sweep away accretion 
of confusion and misinterpretation Chis ts 
what it did in the Hanke case, in 


delivered its monumental “picket 


precisely 
which it 
ing cannot be equated vith tree 
dom ot speech” proc lamation In less than 


30 words the Supreme C ourt brushes away 
millions ot 
Thuis 
forthright pronouncement restored picketing 
Lest future 


almost a generation, and literally, 


words, of misconception and error 


to amenability to the law parti 
doctrine, the 
decided wit! 
supplemented and amplified 


with the OLOW MS 


ans again distort its plain 


Supreme Court, in two cases 
the /lanke case, 


the key declaration 
2 LABOR CASES °¢ 17,059 
S. Ct. 736 (1940) 
2 LABOR CASES ¢ 17,060 


S. Ct. 746 (1940) 





Mr. Rothenberg, a member of the Philadelphia bar, 
is professor of labor law at Dickinson School of 


Law and the author of a text on 


labor relations 





language which, for all time, should deliver 
from doubt or speculation the accountability 
of picketing to law 


“*The domain of liberty, withdrawn by the 
Fourteenth Amendment from encroachment 
by the states,’ no doubt includes liberty of 
thought and appropriate means for express 
ing it. But while picketing is a mode of 
communication, it is inseparably something 
more and different. Industrial picketing ‘is 
more than free 
patrol of a particular locality and since the 


speech, since it involves 


very presence of a picket line may inducs 
action of one kind or another, quite irrespec¢ 
nature of the which are 
Publication in a news 


tive of the ideas 
being disseminated.’ 
paper, or by distribution of circulars, may 
make the 
same charge as do those patrolling a picket 
But the very purpose of a picket line 


convey the same information or 
line. 
is to exert influences, and it produces conse 
quences, different from other modes of com 
munication. The loyalties are unlike those 


flowing from appeals by printed word. 
ome And we have found that 


element of communication picketing 
finds 


because 
ot its 
unde 
the Fourteenth 


some circumstances sanction in 


Amendment 

“However general or loose the language of 
opinions, the Specific situations have controlled 
decision. It has been amply recognized that 
picketing, not being the equivalent of speech 
as a matter of fact, is not its inevitable legal 
equivalent.” * (Italics supplied.) 

In Building Service Employees v 
the Court said: 

“This Court that picketing is 
in part an exercise of the right of free speech 
guaranteed by the Federal Constitution. 


Gazzam, 


has said 


Sut since picketing is more than 
speech and establishes a locus in quo that 
‘Hlughes v. 


LABOR CASES ‘ 65,762, 339 U. S 
718 (1950) 


690 


460, 70 S. Ct 


Superior Court of California, 18 


has tar more potential for inducing action 
or nonaction than the message the pickets 
convey, this Court has not hesitated to uphold 
a State’s restraint of acts and conduct which 
are an abuse of the right to picket rather 
than a means of peaceful and truthful pub 
licity.” (Italics supplied. ) 


From the foregoing it would seem clear, 
that, unlike the devious assumptions of othe 
days, picketing is not beyond reach of the 
law, and is subject to 
limitations. 


clear and positive 


rules of law are, by their 
terms, applicable to picketing generally. The 
this 


these 


These own 


question posed by article, however, 1s 


whether or not rules of law apply 
with equal 


tional” picketing, or whether this species of 


force and vigor to “organiza 


activity 


as was supposed in other days to 


be the case in regard to picketing generally 

is completely free and is beyond the sight 
and reach of the law. 
first 
“organizational” picketing is a special kind 
at all subject to the limi 
tations and restrictions which the law 
erally imposes upon such activity, or whether 


To answer this query 
it must be determined whether or not 
and, as such, 
gen 
“organizational” picketing is a special kind 


of picketing to which attaches a_ special 


exemption from the restrictions and limi 
tations which the law imposes on all other 
species of picketing 

First, what is meant by “organizational” 
picketing? What kind of activity constitutes 
picketing? What 


“organizational” picketing from all 


“organizational” distin 
guishes 
other kinds of picketing? 
tional” aspect innate in 


Is its “organiza 
and indigenous to 
the picketing itself, or does this character 
derive from something done, said or 


What is the 


istic 
manifested by the picketers? 

’ Building Service Employees v. Gazzam, 18 
LABOR CASES { 65,764, 339 U. S. 532, 70 S. Ct 
784 (1950). 
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distinguishing characteristic of “organiza- 
tional” picketing 
identity and 


or can its 


gives it individual 
self-evident, 
only by 


which 
character ? Is it 
nature be determined 


affirmative inquiry? 


In no discoverable has the term 
“organizational” picketing been clearly de 
fined, or have the particular activities which 


“organiza 


Cas 


constitute picketing activity as 
tional” —as distinguished from nonorganiza- 
tional—been adequately described. Perhaps 
one of the reasons for this dearth of judicial 
and differentiation is that 
no such difference actually Disre 
garding for the moment 
dicia as placards and like fabrications of the 
picketers themselves, it is impossible for an 
“organizational” 
The 
tront 
of the employer’s business premises, and the 


characterization 
exists. 


such external in 


observer to distinguish an 
picket line from any other 
same pickets march up and down in 


variety. 


strategic maneuverings and the attitudes and 
mannerisms of the pickets are like those of 
al! other picket lines In sum, 
difference 


there is no 
discernible between 


pi ket 


intrinsic of 


an “organizational” line and any 


other. The more rational partisans admit 
this 
cial character of the 
point to the 


However, even these protest the spe 
“organizational” picket 
which the 


line, and placards 


pickets carry as evidence of this individuality 
well, then, to consider the 
“organizational” 


It would be 
matter of placards, tor uf 
some special 
which 


then a 
found 


picketing is to be accorded 


exemption from the rigors of the law 


picketing generally does not enjoy, 


distinction between the two must be 


somewhere 


organized labor” 
lant”; “I 


“Unfair”: “Unfair to 


nion 


and 


is not an organized p 


employees are not employed here” 


similar expressions are, the partisans assert, 


the identifying mark of the “organizational” 


However, it cannot be seriously 


picket line 
unilateral 


proposed that such pronuncia 


the effect of wresting 


If pie ket 


mentos alone can have 
special exemption from the law 
ing activities displaying such placard state 
ments as the foregoing are thus exempt, 
be because or the pla 
held to 
can not be be 
but, 


ot a purpose 


certainly it cannot 


ards alone. Should such placards be 


produce the exemption, it 


signs themselves rather, 


cause of the 


because the signs give evidence 


or objective which enjoys such immunity 


However, even if this theory is subscribed 
to, it immediately leads to other frustrating 


In the first place, 


complications some oft 


* Cited at footnote 4. 


Organizational Picketing 


the placards bearing such imscriptions as 


previously enumerated are almost 


those 


regularly carried in picket lines which are 
nonorganizational In such in 
absurd to hold that a 


example, for the 


concededly 
would be 
installed, for 


stances it 
picket line 


asserted and legal purpose of compelling 


recognition or to achieve some bargaining 


to redress an unfair labor 
tice should not be 


demand o1 prac 
recognized as such merely 
pickets happened to 


other pla ards, a 


because one or more 
sign reading 
Such a hold 


to this writer’s 


carry, among 
to organized labor 


so absurd that, 


“Untai 
ing would be 
knowledge, no court and, indeed, no rational 
has ever ventured such a grotesque 

On the other hand, it is equally 
hold that the 
placards can have the 


exalting effect of enshrouding an otherwise 


pe rson 
proposition 
micr¢ 


bizarre to presence of 


such magical and 


prosaic picket line in the garments of special 
exemption. The placard itself can neithe 


thus desecrate nor sublimate Inasmuch as 


“unfair” and similar placards are constantly 
used by organized labor in concededly non 
organizational picketing, it is not persuasive 
ends are them 


to urge that such signs or les 


selves the distinguishing mark of an “organ 


izational” picket line 
\ hene e. the nm, ¢ 


ualitv’? Can it be in the 


omes this claimed individ 


claims or oral 
assertions of the picketing union itself In 


words, 1s special exemption or in 


dividual character to be acc orde d to a pu ket 


line otherwise indistinguishable from any 


other picket line merely because a picket ol 


some union tunctionary characterizes the 


activity as “or¢ 


W he nce, 


picket line and its aniza 


tional’? Obviously not indeed, 


this individuality 


If, in truth, there is 

“organizational” picketing, 

capable of supporting such 

only be the test 
“s And here, as 

1 


in the law, the test of intention 


element whicl 


a Characterization, it can 


ot “purpose” or “objective 
elsewhere 
» be drawn from the 


mere mouthings 


or pretensions of the individuals concerned, 
facts themselves, as evidenced 
by all of the 
In contemplating this, it 


that 


but from the 
surrounding circumstances 
would be well to 


bear in mind portion ot thie Supreme 


Court’s opinion in the H/ughes* case quoted 


above 
Implicit in that astute appraisal of picket 


that it is, by its 
vehicle ol 


ng Is recognition very 


nature, a “influence” and pres 








It is a great temptation, when we 
have troubles—and we still have 
plenty of them—to turn to the gov- 
ernment and demand that the gov- 
ernment somehow put everything 
right. That has been tried in some 
other countries. The result is apt to 
be a considerable centralization of 
power at the expense of individual 
freedom—without any real gain in 
solving the economic problem. 
—Arthur Larson 





To be sure, this characteristic obtains 
no less in the so-called “organizational” 
picket line than in any other picket line 
A question arises, then: Whom the 
“organizational” picket line seek to influ- 
ence? The pressure is on whom? To whom 


sure 


does 


is it addressed? 

Although the point was not at all con- 
cerned in the particular case and, instead, 
begged the question, the Supreme 
Court of Pennsylvania said: 


basic 


“However, picketing carried on solely for 
organizational purposes, that is, to persuade 
non-union employes of an establishment to 
join the union, is constitutionally protected and 
therefore cannot properly be enjoined =" 
(Italics supplied.) 
decision, it seems requisite 
that to enjoy special “free speech” exemp- 
tion, “organizational” picketing must be 
addressed to the nonunion employees of an 
establishment. It is clear, under this de- 
cision, that to qualify as “organizational,” 
the picketing the purpose of 
persuading nonunion employees 


Under this 


must be for 


Is picketing which is not for that 
purpose to be treated as constitutionally 
“organizational” picketing? Ap 
And it is here that we p,obe 
heart of the entire question. 
“organiza- 


(JQuery: 


protected 
parently not. 
into the very 
Is the picketing claimed to be 
tional” ever sincerely or actually addressed 


to the employees or is there some other and 


less innocent purpose? 


At this point, more than anywhere else, 


it is important to remember that the Supreme 


* Pappas v. Local Joint Executive Board of 
Philadelphia, 23 LABOR CASES ‘ 67,626, 374 Pa 
34, 96 Atl. (2d) 915 (1953). In an earlier case, 
Wortex Mills, Inc. v. Textile Workers Union, 
CIO, 21 LABOR CASES * 66,716, 369 Pa. 359, 85 
Atl. (2d) 851 (1952), the court refused to be 
ensnared into a gratuitous exposition of its 
views on “‘organizational’’ picketing, holding 
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Court recognizes that a picket line, organ 
izational or otherwise, is an instrumentality 
and This element of 
“pressure” must never be forgotten or over- 
looked nor in any 
responsible utterance or delineation of the 
that the 

Variety 


vehicle of pressure 


Nowhere in any case 


law has it ever been suggested 
picket line of the 
produces less pressure than any other spe 
cies of picket line. Thus, the very element 
that prompted the Supreme Court to dis 


as the equivalent of con- 


“organizational” 


qualify picketing 
stitutionally 
present in 
line than in 
If there is any difference 
found in the element of intention- 


protected free speech is no 
the “organizational” picket 
any picketing parade 


whatsoever, it 


less 


other 


must be 
objective or purpose. To qualify as “organ 
izational,” the picketing must be intended 
to “organize” the 
words of the Pappas case, “to persuade non 
union employes of an establishment to join 
Here, as elsewhere in the law, 
deter 


employees or, in the 


the union.” 
the question ot 
mined by the 
application of a term or a phrase, but must 


intention cannot be 


mere whimsical or capricious 
be determined on the basis of all attending 
In employing the latter test, 
this writer—that the 


conditions and circumstances universally at 


circumstances 
it seems—at least to 
tending the so-called “organizational” picket 
than affirm the pres 
affront to 


line contradict rather 
ence of such intention It is an 
one’s intelligence to claim that the evidene« 
found in 


placards bearing 


“untair to 


of intention is 
“unorganized,” 
and the like, because such 


legends such as 
organized labor” 
the 
employees to join the union 
enough that an group of 
employees who do not belong to a union 
There is 


“persuading” the 
It seems plain 


signs are means of 


employee or 


are well enough aware of that fact 
instructive to the 
Nor they 


“persuasive” 


nothing informative or 


employees in such signs can 


legitimately fall into the area of 
nothing in them 


communication. There is 


which can reasonably be deemed to be a 
persuasion or argument to an employee un- 
the 


interesting to note that 


willing to join union to do so It is 
such signs mvartah/\ 
mention or describe the employer's business 
as the establishment which is “unorganized” 
is not the employees who 


but the 


or “unfair.” It 


are thus characterized employer 


that it would not comment on this subject 
unless and until the issue was involved and 
appropriate in a case before it It is surpris- 
ing, therefore, that in the Pappas case, without 
explanation and despite its earlier position in 
Wortez, the court decided the question although 
it was not requested to do so and it was not 
germane to the issues invo!ved 
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United Press Photo 


Inner tubes are rapidly disappearing 
from automobile tires, but they are 
still standard equipment for footballs. 
This worker inserts the rubber blad- 
der into the ‘‘pigskin’’ (which ac- 
tually is never made of pigskin). 


Later operations include lacing, infla- 


tion and testing. Each ball must pass 
a rigid inspection to make sure that 
it conforms to official measurements. 
Then—an official blows his whistle, 
a momentary hush comes over a 
great crowd and a husky youngster 
runs eagerly toward the poised bal! 
— it's time for the kickoff. 





it is preposterous and farci 
that the 
“unfair” is a persuasion or in 


‘| hus, 
urge 


himselt 
cal to 
employer as 
ducement to an 


description ot an 
unwilling and resistant 
in no 
instance with which 
have the placards been 
addressed to the employee. They are, rather, 
straight in the direction of the 
Why, one may ask himself, should 


reporte d 
this 


employee to join the union.” 
case nor m any 


writer is familiar 


pointe d 


public 

* While the term ‘‘unfair’’ has been condoned 
in some cases, for example, Cafeteria Employees 
Union v. Angelos, 7 LABOR CASES © 51,167, 320 
U. S. 293, 64 S. Ct. 126 (1943), it has also been 
held to be a fraud upon the public and a libel 
of the employer In no case has it ever been 
held that this denunciation of an employer 
constitutes persuasion of an unwilling employee 
See Paducah Newspapers, Inc. v. Wise, 21 LABOR 
CASES ° 66,805, 247 S. W. (2d) 989 (Ky 1951) 
cert. den. 343 U. S. 942 (1952) Phillips 1 


Organizational Picketing 


“organizational” pickets, picketing for the 


ostensible purpose of persuading unwilling 


employees to join the union, employ plac 


ards which denounce the employer as “un 


fair’? The answer seems too plain and 


obvious to require extended discussion. The 
persuade the public to 


simple purpose is to 


doing business with the employer, 
then 
into the union.” 
kind of 
characterizes as 
On the 


picketing which the 


CcCas¢ 


who will seek to fores 


his employees 
To be this is not the 
which the Pappas case 
“organizational” picketing 
this is the kind of 


said, 


sure, 


“persuasion” 


very 
Court 


contrary, 

Supreme 
was for an unlawtul pur 
the retore, idle gal 
that the picket line is ad 
and its activities to the em 


the Gaszam ™ case, 


pose and, and enjomable 


If it is msisted 
itself 


dressing 


ployees alone, it may be inquired why it is 
necessary and inevitable that the picket line 
immediately in front 


This kind of 


“persuasion” can take place 100 


station itself or parade 


of the employer's premises 
activity and 
feet or 50 feet or ten feet away 
premises still be 


Such lines would he 


from. the 


employer's and just as 


effective most honest 
in front of the employees’ homes. However 
tactics and strategies 
ntests know that the 
picket line in front of 


establish a 


those familiar with the 
of labor ce actual put 
pose ol installing the 
the employer's 
wall through which no deliveries or 


ments may penetrate 


premises 1s to 
ship 
This is probably the 
important “organizational” 
It is also the one place in which 
consistently 


most aspect ot 
strategy 
the law and the courts have 
to blind 


situation 


chosen themselves to the realities 
ot the 


ested himself in the 


Anvone who has ever inter 
history, operations and 
tactics of labor unions is fully aware that at 


the very base ot the labor movement, and 
yuri 
tion Without 
this basic rule and practice of unionism, the 
entire labor movement would collapse It is 
on this keystone of keeping pie ket lines 
inviolate that the whole theory of reciprocal 


unionist support is founded 


forming its tissue and marrow, ts the 
“Do not cross a picket line 


In only one of the very rare opinions ot 


its kind has this circumstance been candidly 
and courageously recognized and recorded 
Winkelman Brothers Apparel, Inc. v. Local 
United Brotherhood of Carpenters and Joiners 
of America, 16 LABOR CASES ° 65,165, 362 Pa 
78, 66 Atl. (2d) 227 (1949) 

’ Placards in ‘‘organizational’’ picketing boldly 
exhort the ‘‘public’’ and “friends of organized 
labor’ to boycott the employer 

“Cited at footnote 5 In the case, the Su 
preme Court sustained a state court injunction 
against picketing to compe! the employer to Ir 
fluence his employees to join a union 





Union No. 299, Teamsters." In this case, the 
court raised a judicial monument to the rami 
fications of unionist reciprocity and made a 
record for all time of the integral part which 
the picket line plays in the unionist scheme 
of things. A reading of this illuminating 
decision will demonstrate the real reason 
for the posting in front of the employer's 
premises of so-called organizational picket 
effectively 
easily be installed reasonable distances be- 


lines, which could just as and 


yond the employer’s premises. This strate- 
gc installation has nothing whatever to do 
with the employees, but it is directly ad- 
to all elements of organized labor 
and constitutes a signal to them to cease all 


relations and commerce with the employer.” 


dressed 


individual characteristic 
disinterested 
union 


Kven tf 
patent to the 


there is 


some 
observer, 
which 


were 
dogma 
exempts the picket 
more than any other variety, from the 
injunction to unionists against cross- 
ing picket lines. In the Winkelman 
the court expressly found that the very pur- 
pose of “nonunion” and other like “organ- 
izational” “detonate the 
social bomb of the universal agreement not 
lines wherever the picket 


nothing in 


“organizational” line, 
any 
basi 


case, 


placards was to 


to cross picket 
lines might be.” Thus, it seems clear enough 
that the real and essential purpose is not to 
“persuade” the employees but to bring pres- 
sure upon the employer by cutting him off 
from his patronage, the public and organized 
labor generally, and to force him, by depriv 

ing him of his source of material and ave- 
sale by deliveries and 


nues of stopping 


shipments, to coerce his employees to join 
the union 


It is ridiculous to urge that such activity 
constitutes fair and legal persuasion of the 
employees There is absolutely no connec 
tion between the two, and either to so hold 
or to blind one’s self to the reality of the 
situation is monstrous, and makes satire of 


both law and common sense. It is sheer 


122 LABOR CASES { 67,262 (Cir. Ct., 
Co., Mich., 1952) 

" NLRB wv. Denver Building and Construction 
Trades Council, 19 LABOR CASES { 66,347, 341 
U. 8S. 675, 71 S. Ct. 943 (1951); Local Union No. 
10, United Association of Journeyman Plumbers 
v. Graham, 23 LABOR CASES { 67,462, 345 U. S. 
192, 73 S. Ct. 585 (1953). 

4 Matson Navigation Company v. Brotherhood 
of Marine Engineers, 22 LABOR CASES ‘ 67,057 
(Ct. of Com. Pleas, Philadelphia Co., Pa., 1952); 
Katz Drug Company v. Kavner, 21 LABOR CASES 
{ 66,958, 249 S. W. (2d) 166 (Mo., 1952). 

“™ Richman Brothers Company v. Amalga- 
mated Clothing Workers, 23 LABOR CASES 
{ 67,535 (Ct. of Com. Pleas, Cuyahoga Co 
Ohio, 1953) The court issued an injunction 
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Wayne 





labor organizations have noth- 
ing to do with interstate commerce 
. . . Mr. Justice Harlan in Adair 
v. U. S., 208 U. S. 161 (1908). 





mockery to hold that organized labor, which 
itself devised those strategies, is not aware 
of the effect of craftily located 
tional” picket naming 
faming of employers on the placards and/or 
the “signal” effect of the picket line.” It is 
and not the clever 
manipulation of terms and phrases or smirk- 


“organiza- 


lines—the and de- 


these facts, adroit or 
ing claims of constitutional exemption, that 
intention and, 


The law ought not and can 


are the best evidence of 


hence, objective.”* 
not be permitted to deliberately blind itself 
to the obvious. Nowhere else in our juris 
prudence will the law tolerate the negation 
There is no reason why, in the 


should 


organized 


of realities. 


realm of labor relations, it accord 


such unique license to labor 


Since all experience, the cardinal dogma and 
very nature of unionism leads inevitably t 
the firm conviction that the prime objective 
is to bring illegal pressure upon the em 
ployer, organized labor cannot be permitted 
to peremptorily cancel out the verities and 
itself by the tonguing of the 


“organizational.” 


to immunize 
term 

Inasmuch as the plain circumstances char 
acterize so-called “organizational” picketing 
as illegally coercive activity, it is no excuse 
that the truthfully 
thereby enrol! nonunion employees as mem 
union. While the law 
proscribe the latter, it does the 
Whether the illegally coercive aspect of the 
“means” or an 


union may hope to 


bers of the does not 
frormer 
picketing is treated as a 


“objective,” its presence is enough to re 


move it from the “free speech” privilege 
and to render it enjoinable.” It is 
“organizational” 


this 


illegal 
done to achieve 


whether or not 


even if 
ends,” and goal is 
despite the admitted truthfulness of the pla- 
ecards, holding that the union must be deemed 
to have knowledge of the effect of its so-called 
“organizational’’ picketing on the public and 
organized labor with consequent damage to the 
employer's business 

% Case cited at footnote 5; Blue Boar Cafe 
teria Company, Inc. v. Hotel and Restaurant 
Employees and Bartenders International Union, 
22 LABOR CASES { 67,317, 254 S. W. (2d) 335 
(Ky 1952), cert. den. 346 U. S. 834 (1953) 
Wilbank v. Chester and Delaware Counties 
Bartenders, 15 LABOR CASES ° 64,640, 360 Pa 
418, 60 Atl. (2d) 21 (1948); Wortex case cited at 
footnote 7 

“ Wilbank case cited at footnote 15 


October, 1954 @ Labor Law Journal 





SEE arn oe 


secondary, collateral or 
The attending 
izational” objective does not have the effect 


treated as a prime, 
ultimate objective. 


“organ 


illegal aspects of the 


since the 


of neutralizing the 


activity.” Accordingly, illegally 
coercive facet is inseparable from the fat 
and suet of 
entire activity 


the element of 


“organizational” picketing, the 
must Since 
intention purpose gov 


be condemned. 
and 
erns, if the law abstains from any eccentric 
imbedded ruk 
trom the facts 
pro 


it is impossible to concede that 


departure from the deeply 
that 
and 


intention is determined 


circumstances rather than pious 


tests alone, 
such thing as 


there can actually be any 


bona-fide “organizational” picketing, unless 


and until organized labor expressly and 


effectively cancels out its prohibition against 


crossing “organizational” picket lines,” and 


unless the placards carried by the pickets 
are addressed specifically and exclusively to 
the employees and bear adequate notice to 
the public that the picketing 1s solely lot 
“organizational” purposes and, finally, un 
picket 


the employer's 


less the line parades away from 


immediate premises. To 


be sure, absent such qualifying conditions 
“organizational” picket 


and in the 


and circumstances, 
ing, particularly as it is now 
past has generally been practiced, does not 
comport with the 


in the Pappas case 


intention test prescribed 


Although the practice has long been ques 
tioned by some, one of the principal reasons 
for urgency in determining the legal quality 
of so-called “organizational” picketing de 
rives from the current and increasing abuse 
of the Whenever a cloud 
passes over picketing activity, it has become 


practice legal 


quite faddish to proclaim the activity to be 
“organizational” and to arrogate complete 
therefor. This would be tolerable 
for the fact that the stratagem 
The 
“organizational” picketing is bandied 
No real effort 


what 1s 


privilege 
were it not 
is beginning to succeed more and more 
term 
about 
is being made to actually determine 


vith complete license 


or what is not “organizational” picketing or 


to define or limit its scope. It has become 


prevailing unionist strategy to circumvent 


injunctions against illegal picketing by the 


’ Wilbank case cited at footnote 15 

%In the Graham case, cited at footnote 12 
considering the purpose of picketing with ‘‘non 
union job’ signs, Mr. Justice Minton took 
notice that the ‘‘manner’’ and ‘'place’’ of picket 
ing ‘coupled with established union 
and traditions,”’ effectively cut off all 
tion and delivery 

” Case cited at 
cited at footnote 13 

® Cases cited at feotnote 13; Metropolis Coun 
try Club, Inc. v. Lewis, 21 LABOR CASES © 66,977 


policies 
produc- 


footnote 5; Katz Drug 


case 


Organizational Picketing 





Commercial arbitration is a_ substi- 
tute for litigation. Labor arbitration 
is a substitute for economic strife— 
the strike, the lockout. Arbitration on 
the labor scene is a substitute, not 
for the courtroom, but for the pres- 
sures of economic weapons.—M. 
Herbert Syme, Chairman, Governor's 
Commission on Labor Legislation, 
State of Pennsylvania. 





simple expedient of continuing the banned 


picketing and merely proclaiming it “organiza 
be yond the 


decree or thre 


tional” and, hence, reach ot 
either the injunctive 
itself The 


and the abuse of the 


court 


situation has become so rife 


practice ot “organiza 
tional” picketing so widespread and distress 
ing that the time has indeed arrived tor 
with it. The law in this connection 
flux It 


permitted to suffer the 


dealing 


is still in a state of must not be 
illogical, if not im 
| f 11; ‘ ! | 

moral, paradox Of crystallizing into iaw Dy 
default o1 Even now it 


sadly be 


mere repetition 
that, 


among 


may noted with but a very 


reported cases in 
! 


lew exceptions 


point, the courts have found that picketing 


was or was not exempt and protected as 


“organizational,” and the term and practice 


itself was accepted without question lhe 


courts either failed or refused to inquire into 


“organizational 


the character or validity of 


picketing 


said 


In the Gacstam case, the Court 


“Respondent does not contend that pick 
eting per se has 
that picketing that has as its purposs 
tion of the State 
contention that picketing directed at emplovee s 


been enjoined but only 
viola 
policy of the There is no 
for organization purposes would be violative 
of that policy 


that effect.” 


There have been 
cluded that this 
written by M1 
mount to 
legality of organizational picketing How 


The decree does not have 


many who have con 


assertion in the 
Justice Minton 


an unequivocal declaration of thi 


Opimion 


was tanta 


(May 23 


1952) 


127 Neu 
1952) (S. Ct 
' Lotmar 


York Lau 
Westchester Co 
Corporation wv. Norton, 22 LABOR 

CASES ‘ 67,193 (S. Ct New York Co ~~ = 

1952); Capital Bakeru Drivers, 21 

LABOR CASES ‘ 66,865 (Super. Ct Los Angeles 

Co Calif 1952): Feldschuh 1 Bergman, 21 

LABOR CASES ° 67,042, 127 New York Lau 

nal 2421 (June 18, 1952) (S. Ct., Queens Co 

N. Y., 1952) 


Case cited at footnote 5 


Journal 2082 


N.Y 


Service 1 


Jour 





ever, it does not have either so comprehen 
conclusive an effect. As this writer 
views the statement, it was merely an af 
firmation that the respondents in that par 
ticular case did not assert or claim that the 


sive or 


specific decree had the effect of barring all 
picketing, including organizational picket 
ing, with Mr. Justice Minton adding that 
the particular decree did not have that effect. 
This 
strued to constitute a binding precedent for 
the proposition that organizational picketing 
Neither Mr. Justice Minton 
nor any other member of the Court, either 


statement cannot be reasonably con 


per se is legal 


in the Gazzam case or in any other, has 
explored the question of organizational pick- 
eting or 


This question 


inquired into the character of it. 
is a wide-open one in the 
Supreme Court 


In the few discoverable cases in which 
the nature and character ot 
picketing per se was inquired into, it was 
found that, at least in the particular 


the so-called “organizational” picketing was 


organizational 
case, 
not “organizational” at all, and was nothing 


more than employer to 
force his employees into the union.” Un 


coercion of the 


fortunately, these-cases did not lay down 
any general propasitions of law bearing on 
“organizational” picketing, but merely made 
special findings in connection with the par 
ticular facts in the specific case. In view of 
the current abuses of both the term and the 
practice, it seems that the time has arrived 
for analyzing “organizational” picketing to 
determine the validity of the court’s asser- 
tion in the Pappas case that “picketing carried 
on solely for organizational purposes, that 
is, to persuade non-union employes of an 
establishment to join the union, is constitu 
tionally protected and therefore properly can 


not be enjoined ” (Italics supplied.) 


It is interesting to note that this categorical 
statement is not unlike the many pre-Hanke 
decisions of the host of courts throughout 
the land concerning the constitutional pro 
picketing generally However, 
and 
the constitutional exemption of picketing as 


tection of 
such definiteness firmness concerning 
free speech were necessarily revised follow 
decisions of the United States 
Hanke, Gazzam and 
evident that the 
constitutional protection of which the court 
speaks in the Pappas case is the protection 
from the 


ing the 
Supreme Court in the 


Hlughes cases It seems 


tree speec! 
character of organizational picketing. How- 
was this same kind of blanket im 
Hanke, 
picketing generally 
under the Thornhill 
Supreme Court in 


emanating supposed 
ever, it 
munity, prior to the Gazzam and 
Hughes 
was thought to enjoy 
The 
Gaszam and other cases has made it 
clear that the constitutional protection which 


trilogy, which 
and Carlson cases 
quite 


picketing enjoys is not wholly without con- 
dition or limitation. For this reason, it is 
submitted that if upon examination it should 
appear that the and actual motives 


and purposes implicit in so-called 


basic 
“organ 
izational” picketing are such as to otherwise 
render such activity enjoinable, it is doubt 
ful that the United States Supreme Court 
will invest it with so inseparable an identity 
with free cloak it with the 
unlimited protection awarded it by the court 
in the Pappas case 


will 


spe ech as to 


Investigation and care 
that 

picketing is not 
to any greater immunity than 
any other kind of picketing. It is nothing 
more than a cunning avenue for escape from 
the law. “Organizational” picketing must be 
ended. 
in an absurd and self-contradictory phrase 


[The End] 


so-called 
entitled 


is accorded 


ful scrutiny disclose 


“organizational” 


Force must no longer find sanctuary 


MEDIATORS AND MEDIATION 


“Mediation is the most important func 
tion of [the Federal Mediation 
and Conciliation] Service. We are rather 


proud of the fact that in the last twelve 
have 


months, less than 225 mediators 
assisted in 15,000 disputes at a cost ot 
about $3,000,000. The losses of one un 
prolonged strike can 
The ideal mediator is 


necessarily easily 
exceed that sum. 


a man of integrity, unbiased, impartial 


Winkelman case cited at footnote 11: cases 
cited at footnote 15; Metropolis case cited at 
footnote 20 


696 


and experienced. We know that we have 
i Now, 


of course, our mediators are not miracle 


such men in our Service 


men. They are human and they cannot 
undo in a day or night what others have 
failed to do over a period ot 
Mediation is not a 
poli 1¢S 
Strong, 


done or 
months or years 


substitute for wise personnel 
ably administered.”—George E 


new FMCS General Counsel 


October, 1954 @ Labor Law Journal 





Siete NS ay ee 


The Taft-Hartley 


Non-Communist Affidavit Provision 


By DORIS LISSAMAN 





7 non-Communist affidavit provision 
(Section 9(h)) of the Labor-Manage- 
Act was in line with such other 


Loyalty 


ment Relations 
provisions as the  President’s 
Order, the Federal Employees’ Loyalty Act 
of 1947 House and the in- 
vestigations conducted by the House Un 
American Activities Committee.’ In fact, 
the portions of the House Labor Committee 
hearings dealing with Communists in unions 
recent hearings by 


passed in the 


were similiar to more 


committees investigating subversion in the 
United States.2 Typical of 
sentiment was the statement by 


sentative McConnell! of Pennsylvania 


“We 


several 


Congressional 


Repre- 


hearings for 
[sic] to find 
essential to 


have been conducting 


weeks in an endaveor 


out what changes in laws are 


and assist in working out 


employer-employee relationships 


correct abuses 


better 


“However, if we could evolve a perfect 
law, it would come to naught if Communists 
and followers of the Communist line domi- 


nate the policies of any of our leading unions 
“Since one of the major policies of the 


Communists and fellow 
up unrest within a company, to create un 


travelers is to stir 


pleasant relationships between an’ employer 
and employee, what good would a good law 
be if 
nated by 


any of major unions are domi- 


Communists or 


your 
followers of the 


Communist line? 


9({)(6) of the original 


labor 


Under Section 
House bill no 


organization could be 

‘Leonard Boudin, ‘‘Supersedure and the Pur 
gatory Oath Under the Taft-Hartley Law,’’ 23 
New York University Law Review 90 (1948) 

2 Hearings before House Committee on Educa 
tion and Labor on Amendments to the National 
Labor Relations Act, 80th Cong., 1st Sess., IV, 
pp. 2049-2101 (1947) Statements of R. J 
Thomas and Harold Christoffel 

Hearings cited at footnote 2 


at pp. 2383-2384 


Non-Communist Affidavit 


THIS ARTICLE IS AN EVALUATION 
OF THE STATUTE WHICH TRIES TO 
RID LABOR UNIONS OF COMMUNISTS 
BY REQUIRING OATHS OF LOYALTY 





national or 
had 


Party or by 


certified if one or more of its 
international officers was o1 


Communist 


evel been 


a member of the 


reason of active and consistent promotion 


or support of policies of the Communist 
Party could 


being a 


reasonably be regarded as 
the party or afhliated 
taught the 
illegal or 
9(h) ot 


member of 
with it, or believed in or 
throw of the government by any 
unconstitutional Section 
the Senate amendment differed only in not 
that an officer 
described BI 


ove! 
means." 
requirement 


imposing the 


“never has been” one of the 
dividuals.* 
Morse, Murray and Pepper, argued that a 
putting way ol 


peaceful resort to procedures of the Board 


Some senators, including Senators 


provision obstacles in the 
was an ineffective and self-defeating way to 
deal with Communism in labor unions,® but 


theirs was the minority view 


House 


providing for dis 


The conierees realized that the 


and Senate provisions 


qualification of unions whose officers were 


Communists, or could reasonably be re 
garded as such by the application of certain 
difficult 


conducive to 


to administer 
if the 


tests, would be too 


and would be delays 
* ‘Report on Conference Bill by Managers on 
the Part of the House,’’ New Labor Law (The 
3ureau of National Affairs Ed.) B-19-B-2( 
(1947) 

’ Report cited at footnote 4 

*Henry A. Millis and Emily Clark Brown 
From the Wagner Act to Taft-Hartley, A Study 
of National Labor Policy and Labor Relations 
(1950), p. 545 
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Miss Lissaman is a graduate stu- 
dent at New York University. Her 
paper was recommended for publi- 
cation by Professor Emanuel Stein. 





Board had to investigate the character of 
union officers; instead, they substituted the 
provision for affidavits.’ Section 9(h) as 
adopted reads: 


“No investigation shall be made by the 
Board of any question affecting commerce 
concerning the representation of employees, 
raised by a labor organization under sub- 
section (c) of this section, no petition under 
section 9(e)(1) shall be entertained, and no 
complaint shall be pursuant to a 
charge made by a labor organization under 
subsection (b) of section 10, unless there is 
on file with the Board an affidavit executed 
contemporaneously or within the preceding 


issued 


twelve-month period by each officer of such 
labor organization and the officers of any 
national or international labor organization 
of which it is an affiliate or constituent unit 
that he is not a member of the Communist 
Party or affiliated with such party, and that 
and is not a mem 
supports any that 
believes in or teaches, the overthrow of the 
United States Government by force or by 
any unconstitutional methods 
The 35A of the 
Criminal Code shall be applicable in respect 
to such affidavits.” * 

35A of the Code 
vides criminal fine up to 
$10,000 and imprisonment up to ten years 
or both. 


he does not believe in, 


ber of or organization 


illegal or 


provisions of section 


Section Criminal pro- 


sanctions of a 


Compliance 


Many unions were extremely reluctant to 
file the qualifying documents. Gradually, 
however, as the National Labor Relations 
Board issued decisions, increasing numbers 
of unions complied.” One of the early ques 
tions that arose was whether the officers of 


793 Congressional Record 6447 (1947). 
planation by Senator Taft. 

* 61 Stat. 146 (1947). 

* Work cited at footnote 6, p. 546. 

” Work cited at footnote 6, pp. 546-547. 

™ Work cited at footnote 6, p. 547. 

18 Northern Virginia Broadcasters, 75 NLRB 11 
(1947). An interesting commentary on this 
decision is that of Barbara Blackburn, ‘‘Labor 
Management Relations Act—lInterpretation of 
Requirement of Signing of Non-Communist Affi- 
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Ex- 


the national federations, the AFL and the 
CIO, were .required to file the affidavits or 
only those of the international unions to 
which the local unions were affiliated. The 
NLRB General Counsel said that the AFL 
and CIO officers must sign before a union 
affiliated with one or the other could qualify 
before the Board. In the beginning, how 
ever, officers of both federations refused to 
comply and thus boycotted the Board.” 


The General Counsel also ruled that all 
pending representation and unfair labor prac- 
tice cases on which complaints had not yet been 
issued were to be dismissed if the unions 
did not comply. 3,000 
were in jeopardy, several independent and 
AFL internationals filed. When the Inter 
national Association of Machinists filed, 
many unions realized that they faced com 
petitive difficulties if they lacked access to 
the Board. John L. Lewis, a vice-president 
of the AFL in addition to being president of 
the United Mine Workers, refused to sign, 
thus making it impossible for the AFL to de- 
cide upon compliance (although there was con- 


Since some cases 


siderable pressure from some unions to do so) 
CIO unions, on the other hand, were more 
nearly in agreement on continuing the boy- 
cott.” 


In September, 1947, in a four-to-one de 
cision, the NLRB reversed the General 
Counsel and held that AFL and CIO offi 
cials were not required to file before affiliated 
internationals and their locals could qualify 
The Board interpreted “national or intet 
national” to mean the autonomous national 
or international unions in various crafts or 
industries and not the national federations 
The Board also said that the Congressional 
better 
resort to the 


purpose would be achieved by en 


couraging unions to Board 


than by permitting them to be barred by 


the failure of certain officers of the national 
Board fol- 


federation to comply. If the 


views of the General Counsel, 
had 


1 
influence 


Joard.” 


lowed the 


locals which purged themselves of 


Communist would be denied the 


benefits of the 


After this decision, an increasing number 
of unions filed.” In order to by-pass John 
davits,’’ 27 Nebraska Law Review 120-123 (1947), 
who says that the Congressional intent was to 
include the parent organizations. She bases 
her views on statements of Senator Taft and 
Representative Hartley and also of such oppo- 
nents of the provision as Senators Morse and 
Murray. The Supreme Court later agreed with 
this view. See below. 

% Work cited at footnote 6, p. 547. 
30, 1948, 167 internationals, 7,916 
77,095 officers had complied 


By June 
locals and 


October, 1954 © Labor Law Journal 





L. Lewis’ veto, the AFL in convention 
voted to abolish the office of 
dent,"* and on November 8, 1947, the other 


officers of the AFL came into compliance 


vice-presi- 


By June 30, 1948, major organizations still 
holding out included the United Mine 
Workers, the AFL Typographical Union, 
the CIO Steelworkers and the “left wing” 
unions—the CIO Electrical Workers; the 
National Maritime Union; the International 
Longshoremen and Warehousemen; the 


Mine, Mill and Smelter Workers; and some 
others 7 

1949, the NMU, the USW, 
Smelter Workers, and 
filed.’ 


By September, 
the Mine, Mill and 
the Electrical Workers had all 


Two courts of appeal rejected the Board’s 
reasoning in Northern Virginia Broadcasters, 
holding that the CIO and AFL 
ply; * and upheld it The Supreme 
Court settled the ruling that 
the officers of the parent organizations had 


must com 
one = 


question by 


‘o file the affidavits before a company could 


bargain collectively with a 


affiliated 


be ordered to 


local with a noncom 
As a result of 
$600 NLRB 
AFL ClO 


Consequently an amend 


complying 


plying parent organization.” 


this decision about decisions 


prior to the time and otticials 
filed were 
ment was passed by Congress to restore the 
validity of the NLRB 


union 


invalid 
proceedings with 


security elections and 
that 


retroactive 


respect to 
representation were affected by 


cases 
the decision.” validation 


The 
did not, however, extend to unfair practice 


cases.” 


‘Left-Wing Labor and the 
1 Labor Law Journal 1085 


'" David Levinson, 
Taft-Hartley Law,"’ 
(November, 1950) 

% See footnote 14. 

% Work cited at footnote 6, pp. 547-548 

1 See footnote 6. The USW had been under 
pressure to comply because of raiding action 
by the rival International Association of Ma 
chinists (Independent). Contracts were expiring 
in the spring of 1949, and management could 
refuse to bargain; steel shortages would create 
layoffs in other industries if the steelworkers 
struck to get management to bargain It was 
therefore, to the interest of other workers that 
the steelworkers comply. See pp. 1079-1094 of 
the article cited at footnote 14. Through 1952 
about 232,000 officials representing 25,935 na 
tional, international and local unions signed 
Some, including John L. Lewis and Woodruff 
Randolph, head of the International Typo 
graphical Union (AFL) refused to sign as a 
matter of principle. (New York Times, Novem 
ber 26, 1952, p. 15.) 

8% NLRB v. Poster Cotton Mills, Inc., 18 
LABOR CASES § 65,775, 181 F. (2d) 919 (CA-5 
1950); and NLRB v. Highland Park Manufac 
turing Company, 18 LABOR CASES * 65,960, 184 
F. (2d) 98 (CA-4, 1950) 
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Elections 


From the beginning the Board construed 


strictly the Congressional intent with re 


spect to requirements for access of the 


union to the Board.” In representation 


the Board will not investigate any 


cases 
question,of representation on the petition of 
a noncomplying union, and such petitions 
which were awaiting decision on the effec 
tive date of the act * Fail 


ure to comply with the filing requirements 


were dismissed 


precludes an investigation of representation 
that 
courts have held, to limit the 


questions arise prior to the election; 
tor, as the 
prohibition to representation questions aris 
ing in elections would result in denying re 
calcitrant noncomplying unions certification 
them to 


and, at the time, 


object to 


same permitting 


elections.” In addition, a non 


complying union which was formerly a 


certified representative will be denied a 


place on the ballot in a new election, for it 


is reasoned that Congress did not intend to 


deny certification to such a union and, at 


the same time, permit it to retain its former 


position as a certified agent 


Noncomplying unions which hold a con 


tract are permitted certain rights when a 


rival petitions for an election. Such unions 
are permitted access to NLRB processes as 
intervenor can 


intervenors.’ An present 


evidence as to its current contractual in 
other 


continued 


terest and any and the usual 


issues, 
as to when a contract 1s 
hand, 


a noncomplying union without a contractual 


rules are 
a bar to an election.” On the other 
representation 


interest 1s not a party to a 


NLRB 
233 (CA 


” West Texas Utilities Company 1 
18 LABOR CASES { 65,875, 184 F. (2d) 
of D. C., 1950) 

*NLRB wv. Highland Park Manufacturing 
Company, 19 LABOR CASES { 66,327, 341 U. S. 322 
71'S. Ct. 758, 95 L. Ed. 969 (1951). Robert S 
Griggs says that one may doubt whether the 
language used by Congress is_ technically 
susceptible of the meaning the Court puts on 
it, but the decision appropriately effectuate 
the policy behind the affidavit requirement —to 
get rid of Communists from leadership posi 
tions in the American labor movement. (Not¢ 
19 Michigan Law Review 1210-1215 (1951).) 

2165 Stat. 601 (1951). 

22 See footnote 21 

Work cited at 

** Rite-Form Corset 
(1947) 

' Kay v 
F’. (2d) 720 (CA 

* See footnote 25 

Bush Woolen Mills, Inc., 76 
(1948); Electric Products 
218 (1950); Alaska Salmon 
78 NLRB 185 (1948) 

*% American Chain 
NLRB 150 (1948) 


footnote 6, pp. 548-549 
Company, 75 NLRB 174 


Douds, 16 LABOR CASES © 64,960, 172 
1949) 


NLRB 618 
NLRB 


Industry Company 


Company, 8% 


and Cable Company, 77 


699 





proceeding nor is it entitled to imtervene 


or have a hearing 

A union which does not have its name 
on the ballot cannot file objections to the 
where a 


noncomplying union received write-in votes, 


election.” In one case, however, 
the Board reversed its general policy and 
considered the union’s objections that such 
ballots were not tallied. The Board rejected 
the ballots on the grounds that their valida- 
a noncomplying union 
participation in representation elections in 
violation of Sections 9(f), (2) and (h).™ 


tion might permit 


decertification elections, 
union is put on the 
could immunize it- 
decertification procedures by 
If the noncomplying 
a decertification election wins the 
election, the Board will merely certify the 
arithmetical results of 


In the case of 
the noncomplying 
ballot, for 
self 
failing 
union in 


otherwise it 
against 
to comply.” 


the election—unless 


43 


the union complies 
Fronting 


A distinction is 
vidual 


indi- 
noncomplving 
union. Penalties imposed by the Board on non- 


made between the 
employee and_ his 
complying unions do not apply to employees 
Hence an employer cannot discriminate against 
individual employees because of their mem- 
bership in a noncomplying union.“ Even 
though a union officer has failed to comply 
with Section 9(h), he is not precluded from 
prosecuting a charge violation of 
individual rights.” 


alleging 


Because individual members of noncom- 
plying unions have access to the Board, the 
problem of “fronting” arose. The Board, 
therefore, has had to decide when an indi- 
vidual is acting in his own behalf and when 
he is acting in behalf of the noncomplying 
union. In reaching such decisions the 
Board puts its emphasis on the sufficiency 
of evidence presented, the real party in 

“” Case cited at, footnote 25; Caterpillar Trac- 
tor Company, 77 NLRB 457 (1948); Oppenheim 
Collins & Company, Inc., 79 NLRB 435 (1948) 

* HH. O. Canfield Company, 80 NLRB 1027 
(1948): Dadourian Export Corporation, 80 
NLRB 1400 (1948). 

'' Woodmark Industries, Inc., 80 NLRB 
(1948). 

2 Harris Foundry and Machine Company, 76 
NLRB 118 (1948); Solar Electric Corporation, 77 
NLRB 414 (1948); Allied Chemical Company, 79 
NLRB 408 (1948) 

“% Harris Foundry 
cited at footnote 32 

“Tuzerne Hide and 
NLRB, No. 236 (1951); 
87 NLRB 379 (1949). 

% NLRB v. Clausen, 19 LABOR CASES ° 66,286, 
188 F. (2d) 439 (CA-3, 1951) 
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and Machine Company, 
Tallow Company, 8&9 


Andrews Company, 





We are recognizing that there is more 
to the legitimate aspirations of work- 
ing people than the mere quantita- 
tive materialistic concept of a certain 
number of dollars and cents per hour. 

—Arthur Larson 





interest, and whether the petitioning union 
would be the actual representative of 
workers involved.” When the Board finds 
that individuals petitioning for intervention 
in representation proceedings are acting in 
behalf of noncomplying unions, such indi- 
viduals are denied intervention or participa 


tion in the election and the right to object 


Enforce 
practices 


to any aspect of the proceeding 
ment is unfair 
charges are filed by an 
individual who is found to be ‘fronting.’ 

Other activities which the held 
to be representation 
petitions 


also denied in 
charges when the 
Board has 
“fronting” include 
filed international 
unions which are really acting in behalf of 
noncomplying locals ” 


by complying 


and a complying in 
ternational acting jointly for itself and ans 
noncomplying locals.” 


Unfair Practices 


In an early decision, Andrews Company," 
the Board ruled that an employer 
under no legal obligation to bargain with 
a noncomplying union, though the 
company failed to specify noncompliance as 
the basis for refusal to bargain. A 


was 
even 


circuit 
court disagreed with the Andrews case and 
held that the failure of 
file non-Communist 
lieve the employer of an obligation to bar 


union officers to 


pledges does not re 


gain in good faith since collective bargaining 
is a paramount obligation. The only 
tion for noncompliance is the denial of the 
use of the Later the 


Sali 


Board’s facilities. 

% Walter L. Daykin, ‘‘The Operation of the 
Taft-Hartley Act's Non-Communist Provisions,’’ 
36 lowa Law Review 616 (1951) 

% Case cited at footnote 25; White v 
15 LABOR CASES { 64,757, 80 F. Supp. 407 
of D. C., 1948) 

* NLRB 1 Alside, Inc., 20 
* 66,645, 192 F. (2d) 678 (CA-6, 1951). In this 
case, charges were filed by an individual who 
was president of a noncomplying union and its 
chief active protagonist 

*” United States Gypsum Company, 84 NLRB 
339 (1949); Lane-Wells Company, 77 NLRB 105] 
(1948). 

*” Magnolia 
1168 (1948). 

*' Case cited at footnote 34 

" Case cited at footnote 19 


October, 1954 @ 


Herzog, 
(DC 


LABOR CASES 


Petroleum Company, 78 NLRB 


Labor Law Journal 





holding 
that noncompliance of a union does not ex 
cuse the employer from bargaining if, at tl 


Board qualified the Andrews case, 


time of refusal to bargain, the employer 
not relied on noncompliance 


son, ¢ 


as the rea 
| 


if noncompliance was not the motivation." 
Another circuit that 
the employer does not have to bargain col 


court ruled, however, 
lectively when a union is not in compliance at 


the time of the alleged unfair labor practice.“ 


The issue finally reached the Suprem« 


Court, which decided that in the case of a 
complaining local which was in compliance 
when a charge of violations of Sections &(a) 
(1) and (3) 
the national 


until atter 


was made, and the officers ot 


federation were not in com 


pliance the charge was filed but 
issuance of the com 


complaint 


Board’s 
Board's 


prior to the 
plaint, the 
was valid.” 


issuance ot 
The important factor, then, is 
before the 
before the 
charge but 


the time of compliance—that is, 
violation, after the violation but 
aiter the 


charge, or before 


the complaint has been issued.“ There have 
been no cases in which a court, because a 
union was not in compliance when an unfatr 
practice was committed, has refused to en 
Board decision which found a 
8(a)(1) or (3) violation.” It has 
been suggested that the distinction between 
violations of Sections &8(a)(1) and (3) and 
Section &(a)(5) 
Supreme Court in the Dant case cited only 
those Ria)(1) and 
(3) > 


rorce a 
Section 


may still exist because the 


involving Sections 


cases 


volun 
Imme 
effect the 
noncomplying union to 
with an employer upon 
Such a Board 
constitute cer 


Noncompliance does not prevent 
tary recognition by the employer." 
diately after the act went into 


Board 


bargain collectively 


ord red a 


the request of the employer 


order, however, does not 


4 


NLRB 846 
, 92 NLRB 


Tennessee Egg Company, 93 
(1951); New Jersey Carpet Mills, Inc 
604 (1950) 

** NLRB v. Tennessee Egg Company, 22 LABOR 
Cases { 67,197, 199 F. (2d) 95 (CA-6, 1952); 
after the United States Supreme Court decision 
in the case cited at footnote 45, this decision 
was reversed—23 LABOR CASES ‘ 67,403, 201 F 
(2d) 370 (CA-6, 1953) 

*% NLRB v. Dant, 22 LABOR CASES ° 67,368, 344 
J. S. 375, 73 S. Ct. 375, 97 L. Ed. 407 (1953) 

* Note, “‘The Effect of Non-Compliance with 
the Taft-Hartley Non-Communist Affidavit Pro- 
vision,’ 53 Columbia Law Review 733 (1953) 

“ Article cited at footnote 46, p. 734 

* Article cited at footnote 46 

“ United Public 
Chicago, 16 LABOR 
Cook Co., Ill., 1949) 

° Amalgamated 
Workmen of North 


Workers wv. University of 
CASES ‘ 64,988, (Cir. Ct 


Meat 
America 


Butcher 
NLRB 


Cutters and 
(AFL), 81 
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tification of a noncomplying union as the 


exclusive bargaining representative ot th 


ue 


employees involved 


Problems 


The determination of “compliance” is 

cannot be 
check the 
mvestigating 


jurisdiction of the 


administrative which 
litigated.” The 


accuracy of the 


question 
Board 
afthdavits; the 
under the 


does not 


function 1s 
Department of Justice Problems concern 


ing the administration of the provision 
January 1, 1950, the 


right to call for ath 


arose Beginning 


Board reserved the 
davits from persons believed to be pertorm 
“ofhcers,” 


listed as 


ing the functions of union even 


though their were not 
ofnicers in the union * In the 
fall of 1953, the Board that it 


had decided to withhold action on petitions 


positions 
constitution 


announced 


for representation elections filed by unions 


whose officers were under indictment for 


giving false information in the athdavits 


and to withhold certification of bargaining 
The that 


were necessary to avoid 


rights.” Board said these new 


rules “irreparable 
consequences” resulting from collective bas 
gaining relations based certifications 
that might 
future.” It lost 


tempts to 


upon 
have to b revoked in the 
out, however, im its at 
non-Communist 
strictly, tor the 


refused to review 


interpret the 
affidavit 


provision 
Supreme Court 


more 
two deci 
which had held that 


a lower court 


Board 


S1IOnIS by 


the new policy was beyond the 


Board’s authority, as was the 
into the truth of the 


power tom 
quire affidavits 
With respect to state boards and Section 
10(a), although the latter permits the NLRB 
to cede its jurisdiction to state boards wher: 


the state law is consistent with the federal 
1052 (1949): National Maritime 
ica, 78 NLRB 971 (1951) 

S| Baldwin Locomotive 
(1948) 

2% Carddock-Terry Shoe Corporation, 7 NLRB 
842 (1948); American 
NLRB 269 (1949). This was emphasized in 1953 
when the NLRB was permanently enjoined from 
ordering labor leaders to reaffirm the non 
Communist oaths The Board's functions witt 
respect to the affidavits were administrative 
only and the Board had no authority to inquire 
as to the truth or falsity of the affidavits Phe 
case grew out of a federal grand jury investi 
gation into Communist infiltration in labor 
unions (New York Times, January 28, 1953 
p. 12.) 

New York Times, December 2 

*New York Times, October 25 

5 See footnote 4 

“ New York Herald Tribune 


_ 


p. % 


Union of Amer 


Works, 76 NLRB 922 


Seating Company, RS 


1949 
1953, p 


April 13 





law, a state’s failure to impose filing re- 
quirements comparable to those in the 
federal law creates an inconsistency and 
precludes NLRB cession of jurisdiction.” 
Also, a state agency has no jurisdiction to 
entertain a representation petition after the 
soard has dismissed the union’s petition on 
the ground of noncompliance.” 


Constitutionality 


Perhaps the most basic question of all 
concerning Section 9(h) is that of its con 
stitutionality. thought that it 
unconstitutional on various grounds—that 
it was a biil of attainder and that it vio 
lated other constitutional provisions: due 
process, the Fifth Amendment provision 
self-incrimination and the 
free 


Some was 


against First 
Amendment guarantee of 


Others thought that the provision was con- 


speech.” 


stitutional and that Congress could impose 
precedent to employment of 
by it, even if 


conditions 


remedies created Congress 
did so as to only one of the three groups 
of citizens to whom those remedies are 
available (union officials, employees and em 


ployers).” 


In an early case, a lower court upheld the 
validity of the requirement on the ground 
that the denial to labor unions of the bene 
fits of the federal law is a policy question 
determine that it is 
of the authority of Con 


for Congress to and 


a valid exercise 
gress to guarantee to each state a republican 
form of government.” In 1948, a district 
held that the provision 
abridge the First Amendment.” The issue 
was finally decided by the Supreme Court 
in 1950 in American Communications Associa 
tion, CIO v. Douds™ A divided court (wit! 
three justices not participating) held that 
Section 9(h) does not conflict with the 


court does not 


’ Kaiser-Frazer Parts Corporation, 80 NLRB 
1050 (1948). 

”* Linde Air Products Company v 
F. Sup». 656 (DC Minn., 1948). 

“See, for example, James D. Barnett, ‘‘The 
Constitutionality of the Expurgatory Oath Re- 
quirement of the Labor Management Relations 
Act of 1947,"' 27 Oregon Law Review 85 (1948): 
and the article cited at footnote 1, pp. 72-108. 

” See, for example, Thomas Robert Mulroy, 
The Taft-Hartley Act in Action,’’ 15 University 
of Chicago Law Review 595, 637 (1948): Homer 
G. Montgomery, ‘'Constitutional Law—Labor- 
Management Relations Act—Requirement that 
Union Officers File Non-Communist Affidavits,"’ 
26 Texas Law Review 666, 669 (1948). 

"! Oil Workers International Union v. Elliott, 
13 LABOR CASES ‘ 64,016, 73 F. Supp. 942 (DC 
Tex., 1947) 

® National Maritime Union of America v. Her- 
zog, 14 LABOR CASsEs ° 64,450, 78 F. Supp. 146 
(DC of D. C., 1948) 
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Johnson, 77 


free speech provisions of the First Amend 
ment and that Congress under its constitu 
tional power to regulate interstate commerce 
may attempt to prevent political 
and other kinds of direct action designed to 
that commerce. Also, the provi 
regulates harmful conduct which Con 

had determined is on by 
people who can be identified by their politi- 
Furthermore, 


strikes 


interrupt 
sion 
gress carried 
cal affiliations and_ beliefs. 
the provision is but part of a very complex 
established by the federal gov 
encourage peaceful settlements 
Justices Frankfurter and 
most ot 


machinery 
ernment to 
of labor disputes. 
Jackson, although 
the opinion, dissented with respect to the 
“belief” part of the oath, which they be- 
lieved unconstitutional. Justice Black said 
in his dissent that the whole provision vio- 
lated the First Amendment and that the 
commerce clause does not restrict the right 
to think.” 


concurring in 


Does 9(h) Work? 


In his veto message on the Taft-Hartley 
Act, President Truman said of the non 
Communist affidavit provision: “The onl 
result of this provision will be confusion 
disorder, 


and which is exactly the result 


the Communists desire.”™ Ever since then, 


the effectiveness of the provision has been 


a matter of controversy, but most writers 


and spokesmen in the field seem to think 


that whatever beneficial effect the provision 


has had has been at a minimum Some 


say that by matter into the 
to the 


act helped 


bringing the 


open and attention of members, the 


right-wing groups in certain 


unions to Communist officials.” 
Others doubtiul 


the provision produced even this result, fo 


“purge” 


believe that it is whethet 


in all probability, because of left-wing views 


" 65,760, 339 U. S. 382 
925 (1950) 


LABOR CASES 
674, 94 L. Ed 

** Alexander Meiklejohn has an _ interesting 
commentary on the decision. He contends that 
the essence of the opinion is that there is an 
exception to the First Amendment ‘When, in 
this case, the freedom of commerce and the 
freedom of belief come into conflict, the free 
dom of belief must give way.’’ Meiklejohn says 
that the Douds decision goes back to the 
1919 Schenck (249 U. S. 47) case—that ‘‘any’’ 
danger could justify repression. ‘‘The First 
Amendment and the Evils that Congress Has a 
Right to Prevent,'' 26 Indiana Law Journal 
177, 479 (1951). For another comment on the 
case see Note, 24 Southern California Law Fe- 
view 197 (1951). 

*% United States 
80th Cong., lst Sess 

** See, for example, 
cited at footnote 6. 


October, 1954 @ Labor Law Journal 


“18 
70S. Ct 


Code Congressional Service, 


pp. 553-554 of the work 





on such issues as the Marshall Plan, third- 
party politics and the Korean 
unions themselves would have taken action 
to expel them (as the CIO did).” Further 
more, in almost no instance was the CIO’s 
expulsion of a union based 
failure to comply, for most of these unions 


crisis, the 


on the union’s 


had come into compliance.” 


Since the affidavit is written in the present 
tense, it for left-wing union 
leaders to resign from the Communist Party 
and then take the oath.” Paul M. Herzog, 
then chairman of the NLRB, told the Hous« 
Labor Committee that after 
believed that the 


has been easy 


Education and 


514 years experience he 


provision had outlived its usefulness since 


members of the Communist Party resigned 
the technical 


The language of 


in order to meet 


ments of the provision.” 


require 


Section 9(h), moreover, is so drafted that a 
diffi 
must 


successful perjury prosecution is very 
cult, since the Justice Department 
establish that at the time of the making of 
the affidavit the official 
affiliate of the Communist Party or believed 
in and supported the forceful overthrow ot 


was a member ot 


the government.” 

There are other adverse effects and para 
affidavit provision 
It encouraged raiding (before major 
between 


doxes contained in the 
unions 
divisions unions 
addition, 


individuals 


and 
were accentuated.” In 
act still protects 
their political beliefs and affiliations against 


complied), 
since the 
regardless of 
unfair practices by employers, there is no 
legal sanction applied against an officer who 
admits he is a Communist. The union can 
expel him, but it cannot cause his discharge 
on the ground that he is not a union mem 
unfair labor 


ber without committing an 


practice 
Moreover, in 
members im 


protecting individual em 
ployee their rights 
(under Sections 8(a)(1) and (3)) to engage 


statutory 


activities for purposes of col 
Board 


in concerted 
lective bargaining, the necessarily 
for example, the article cited at foot 
note 14, p. 1089; Gerald B. Greenwald, ‘‘Non- 
Communist Affidavits: Taft-Hartley Sound and 
Fury,’’ 12 Louisiana Law Review 429 (1952) 

* Article cited at footnote 14, p. 108% 

* Hubert H. Humphrey, ‘Fighting Commu 
nists in Unions,"’ United States News and World 
Report, December 28, 1951, p. 22. See the tac- 
tics used by Max Perlow, Donald Henderson 
and officers of the CIO Mine, Mill and Smelter 
Workers Union described by Francis Downing 

Loyalty Affidavits,’’ Commonweal, August 26 
1949, p. 484, and the New York Times, August 
16, 1949, p. 7. 

7” New York Times, February 25, 1953, p. 11 

™ Greenwald article cited at footnote 67, p 
410. Those who have been indicted, convicted 
and sentenced to date are Anthony Valentino 


st See 


Non-Communist Affidavit 


protects the noncomplying union from em 
ployer 
tivities.” 


obstacles to its organizational ac 


The Future 


It is obvious from the preceding discus 


sion that Section 9(h) has been controver 


sial from several standpoints Labor has 


been opposed to it from the start—as was 


shown by the refusal of so many unions to 
After the 


constitutionality ot 


comply at first Supreme Court 
upholding the 
the provision, William Green, the late presi 


dent of the AFL, 


“We expected that 
compliance with the 
We ‘ 
objectionable features of the 
1 


orael 


decision 


commented 


Our position in ae 


cepting law has been 


completely vindicated regard that a 
one of the 
Taft-Hartley law, but in 
the interests of the 
make it possible for them to be 


duty to 
’ ‘ 


to advance 
membership and to 
recognized 
we telt it sign the 


Was Our non 


Communist affidavits.’ 


Because there are so many views on the 


subject, various proposals have been made 


to change the One proposal ad 
been to 
House Un-American 


1952 


provision 
} 


vanced by several has rep al the 


provision Even the 
Activities 


report, 


Committee, in its annual 


recommended repeal, because the 
intended by its 


benefit ¢« 


provision “aiter a start as 


authors, is now working to the 


members of the Communist party | 
field of labor Phe Choma 
bill, the Administration bill 


first Congress 


enyaret 
in the 
Leinski in the 
Kighty 

non-Communist 


had no 
affidavit.” 


provision 
tor a 


If, however, the provision were repeaice 


the question of substitute methods of com 


bating Communism in unions would a 
There have been several proposals to fil 
vould be left if the pr 
Probably the 

sup] 


among other 


the void that 
were to be deleted 
likely to 


one propos¢ d by, 


win Congressional 


of the Packinghouse Workers Union (New York 
Times, November 26, 1952, p. 15), Melvin Hup 
man, former member of Local 804 United 
Electrical Workers of America (New York 
Times, January 16, 1954, p. 4) and Ben Gold 
president of the Fur and Leather Workers Union 
(New York Herald Tribune, May 1, 1954, p. 7) 

= Work cited at footnote 6, p. 555 
cited at footnote 36, p. 628 

"’ Greenwald article cited at footnote 67 

™ New York Times, May 9, 1950, p. 22 

* New York Times, December 28, 1952, p. 17 
The American Civil Liberties Union ha 
urged abolition of the affidavit requirement 
(New York Times, May 25, 1953, p. 15.) 

* “The Taft-Hartley Act—Should It Be Re 
pealed? Revised? Bolstered?’’' Congressional 
Digest, April, 1949, p. 109 


article 


also 
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P. Van Arkel, former General Counsel of 


the NLRB: 

“To this point our institutions have been 
based upon the theory that all citizens, re 
gardless of political conviction, had equal 
access to governmental agencies and courts. 
This requirement of the Taft-Hartley Act 
would be sufficiently serious if it limited 
the right of Communist Party members to 
appear before an admunistrative agency. 
jut the requirement of the Taft-Hartley 
Act goes much further, for the right of 
the entire union to have its cases heard is 
denied if a single Communist is an officer 
In effect, therefore, it curtails the rights of 


non-Communists and anti-Communists.” ” 


To overcome this, and also because he 
thinks it to be the only effective means of 
eliminating Communist leadership, Mr. Van 
Arkel believes that the problem should be 
left to the normal democratic processes of 
the unions.” The report of the Senate 
Labor-Management Subcommittee of the 
Eighty-second Congress, under the chair- 
manship of Senator Humphrey, recom- 
mended that the affidavit requirement be 
waived for unions that bar Communists 
from holding office and enforce the bar.” 


Another proposal, which is currently the 
subject of a bill in committee, is to transfer 
the jurisdiction of the problem of Com- 
munism in labor unions to an agency such 
as the Subversive Activities Control Board 
(established by the McCarran Internal Se- 
curity Act).” This was proposed, for ex 
ample, by the Association of the Bar of the 
City of New York, which also proposed 
establishment of a fair procedure for hear- 
ings and appeals on charges of Commu- 
nism in labor unions. Where findings are 
made by such a board that a union is 
Communist dominated, relief under the 
Taft-Hartley Act and under the Norris- 
LaGuardia Act would be withdrawn.” Bills 
(S. 1606 and S. 1254) were proposed by 
Senators Butler of Maryland and Gold- 
water which would suspend all rights under 
the Taft-Hartley Act for unions which 
have officers under investigation by the 
Subversive Activities Control Board. Sus 


pension would be made final if the Board 


Article cited at footnote 76, p. 121. 

™ See footnote 76. 

™® New York Times, February 8, 1953, p. 75 

” New York Times, July 14, 1953, p. 38. 

*! See footnote 80. Others who testified before 
the House Education and Labor Committee in 
1953 in favor of turning the problem over to 
the Subversive Activities Control Board or some 
other independent agency included Paul Her- 
zog, chairman of the NLRB (New York Times, 
February 25, 1953, p. 11) and Robert D 
Blasier, vice-president of Westinghouse Electric 
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The greatest asset this Nation has in 
its struggle against the communist 
hordes is the skill of its manpower. 
it must be maintained through 
apprentice training of tomorrow's 
journeymen and through in-plant 

training of all workers. 
—James P. Mitchell 





determined after a hearing that a union is 
controlled or dominated by persons who are 
with subversive 
course, the ban would be 
subject to a court appeal, but the 
would remain under the ban while the ap- 
peal was taking place.” It would not have 
to be shown that alleged Communist domi- 
nation was by officers of the union; “Com- 
munist domination” would not be defined 
as meaning leadership only by actual mem 
bers of the Communist Party. It would 
include domination by members of Com- 
munist “front” 
who though 
nor “fronts” persistently followed the “party 
Ges Velde has intro 
House.” 


or have been associated 
groups.” Of 


union 


organizations or persons 


neither members of the party 
Representative 
similar bill in the 


line. 
duced a 


The national executive board of the CIO 
strongly denounced these bills and adopted 
a resolution unanimously opposing the bills 
because they “would not merely encroach 
upon the rights of workers to choose their 
own union, they would give the government 
the power of fife and death over ail unions 

All of these bills propose government 
licensing of trade unions.” ” The New York 
Times editorially pointed out that the normal 
presumption of innocence should apply in 
cases pending before the Subversive Activi- 
ties Control Board until guilt has been es 
tablished; and, furthermore, the provision 
of the Butler bill makes it too 
anyone to file a complaint for frivolous or 
réasons and collective bar- 
gaining.” It has also been pointed out that 
to apply the Internal Security Act of 1950 
to unions would raise some questions with 
respect to whether a union primarily con- 


easy for 


malicious stop 


Corporation (New York Times, April 10, 1953, 
p. 6). 
= Laurent B. 


Frantz, ‘‘H-Bomb for Unions,”’ 
Nation, November 28, 1953, pp. 442-445, gives 
an interesting commentary on this proposal 
New York Times, June 27, 1953, p. 16 
See footnote 83. 
New York Times, January 23, 1954, p. 5 
“ New York Herald Tribune, March 24, 1954 
p. 14 
** New York Times, July 1, 1953, p. 28 


October, 1954 e@ Labor Law Journal 
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ducting collective bargaining functions would 
fall within the legal definition of the act, 
which requires that an organization must 
primarily be advancing the objective of 
world Communism.” The same writer ob- 
served that the Subversive Activities Con- 
trol Board has not been a model of speed, 
and lack of speed in the present procedure is 
one of the reasons advanced for turning this 
problem over to the Subversive Activities 
Control Board.” 


To aid in the problem of 
under the act, one proposal has been made 
Attorney General McGrath pro 
posed adding to Section 9(h) the words 
“and that for the preceding twelve-month 
period he has not been a member of the 
Communist Party, or affiliated with such 
party, and has not believed in or been a 
member of or supported any organization 
that believes in or teaches the overthrow 
of the United States Government by force 
or by any illegal or unconstitutional meth- 
Representative Barden proposed 
that “for the preceding twelve months” be 
added to the oath.” This proposal was in- 
corporated in ‘Taft-Hartley amendments 
adopted by the House Labor Committee.” 


prosecution 


Formet 


” 90 
ods, 


The proposed change that received the 
most attention, however, was not only to 
retain the affidavit provision but also to 
extend it to employers. As early as 1948, 
a joint Congressional “watchdog” commit 
tee made this proposal in its final report.” 
In a campaign speech before the AFL con- 


vention in 1952, General Eisenhower sup- 
ported it; and, in the beginning of the 
Eighty-third Congress, Senator Taft pro- 


posed 16 amendments to the Taft-Hartley 
Act, one of which was to extend the oath 
requirement to employers.” He also wanted 
to broaden it so that the oath-taker would 
foreswear not Communism but also 
such organizations as the Ku Klux Klan.” 
This year, in his message on changes in the 
Taft-Hartley Act, President Eisenhower 
once again urged extending the oath to 
employers—unless other legislation making 
the Communist disclaimer unnecessary 
should be passed.” Both the Senate and 
House Labor Committees approved amend- 


only 


4 


% Alfred Long Scanlon, ‘‘The Communist- 


Dominated Union Problem,’’ 28 Notre Dame 
Lawyer 487 (1953). The Subversive Activities 
Control Board, after investigation and hearing, 
is authorized by the Internal Security Act of 
1950 to determine whether particular organiza- 
tions are to be classified as Communist fronts. 

* See footnote 88. 

*” New York Times, July 1, 1951, p. 17. 

" Article cited at footnote 88, pp. 484-485. 

% 1954 Labor Bill, Taft-Hartley Amendments 
Adopted by House Labor Committees, CCH 
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Before the old home team can sew 
up the football game, somebody has 
to sew up a foctball. Fifteen parts 
have to be assembled before the 
inflated ellipsoids are ready for ac- 
tion. The workman above is stitching 
the first seams of the ball. 

















ments which would employers as 
well as union officials to file non-Communist 
use of the 


Relations 


require 






prerequisite to 


National Labor 


affidavits as a 
the 





services of 
Board.” 

This provision raised a number of ques 
tions (prior to its defeat in the Eighty-third 
Congress along with other 
amend Taft-Hartley, when the Senate killed 
S. 2650 with a vote of recommittal). 

The Washington Post 
problem well: 

“The for the 


Communist oath requirement to employers 







prope ysals to 











summed up the 






anti 





request extension of 





is a gesture that Congress could well dis 
regard. We sympathy with the 
President’s wish to the score as be 
Labor Law Reports (4th Ed.), special pamphlet, 
April 16, 1954, p. 9 

* Article cited at footnote 76, p. 106 

* New York Times, September 18, 1952, p. 23 

* New York Times, February 1, 1953, Sec 
4,p.2 

* New York Times, 
p. 7 

* Washington Post, January 12, 1954, p. 11 

* New York Herald Tribune, March 31, 1954, 
p. 11; and April 1, 19%, p. 6 





are in 





even 








March 15, 1953, Sec. 4 
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tween unions and employers in this regard. 
jut it is no simple matter to require a non- 
Communist oath of employers. Would all 
supervisors in a corporation have to take 
the oath, or just the president? And what 
about subsidiary corporations? Since the 
oath has proved to be quite ineffective in 
driving Communists out of power in 
unions, the score might better be evened by 
discarding it for both unions and employers.” ” 


The proposal to extend the oath require- 
ment to employers seemed to be a surface 
attempt to “equalize” the situation between 
the union on the one hand and the employe: 


on the other. As David Levinson wrote: 


“If one agrees that the ‘non-Communist 
provision should be retained for the little 
good which it can accomplish, then it fol 
lows that this proposed revision is equitable. 
3ut it is equitable only in an infantile sense. 
It seeks to mitigate the insult which the 
non-Communist provision contains for the 
patriotic sentiments of labor by equally in- 
sulting the patriotism of the employer.” ™ 


Since it has been demonstrated that Sec- 
tion 9(h) is largely ineffective in keeping 
Communists out of union leadership posi 
tions and since so far it has been difficult 
to prosecute for perjury under the provi- 
sion, it would seem that if the affidavit is to 
be of any further use, some change along 
the lines of those suggested by former 
Attorney General McGrath and Representa 
tive Barden would have to be made. Of 
course, any change in this direction might 
raise additional constitutional questions. 


There is also the question of whether 


Communist leaders can do more harm by 
resorting to economic action, such as strikes, 
ends rather than by relying 


to gain their 


on peaceful procedures through the Board 
they 


not have access if 
To avoid this, a more 
merely ex 
would be 


to which they do 


fail to sign the oath. 
change in the law 


oath 


drastic than 


tending the to employers 


needed. 


Finally, one might question the underlying 
principle of non-Communist oaths. Orig- 
inally they were required only of govern- 
ment employees. Gradually they are being 
extended to include more groups.” One 
may wonder whether the day is too far 

” Eisenhower's Taft-Hartley Changes,'’ Wash- 
ington Post, January 13, 1954, p. 10. 

™ Article cited at footnote 14, p. 1091 

™ For example, the District of Columbia gov- 
ernment has required non-Communist affidavits 
of applicants for insurance licenses. See edi- 
torial ‘‘Licensing Loyalty.’’ Washington Post 
and Times-Herald, May 1, 1954, p. 10. 
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off when everyone will be required to take 
such an oath. Is the good these oaths ac 
complish sufficient to inflict more and more 
of the population with these “insults” to 


their patriotism ” 


New Developments 


There have been several recent 
tive developments which affect the prob- 
lem of the Communist-dominated union. In 
May, at the request of Attorney General 
Brownell, two bills introduced by 
Senator Ferguson of One was 
intended to arm the with au 
thority to deny plants 
to persons suspected of being likely to en- 
other sub- 
was to 


legisia- 


were 
Michigan 
President 
access to defense 
gage in sabotage, espionage o1 
activities.” The 
provide designed to 
Communist-infiltrated labor or 
ganizations by using the facilities of the 
Subversive Activities Control Board, which 
would receive charges of infiltration, heat 
testimony, and determine whether or not the 
organization Communist infiltrated!” 
Also in May, Senators Humphrey of Minne 
sota and Douglas of Illinois introduced a 
bill to give the NILLRB authority 
gate and penalize abuses of the non-Com- 
munist affidavit provision of Taft-Hartley. 
It would have authorized the NLRB to take 
away the compliance status of a union on 
30 days’ notice when the Board found one 
(1) refusal of an officer 
to affirm under oath whether he signed the 
affidavit; (2) refusal to state under oath 
whether at the time he executed the affi- 
davit or within the following 12 months he 
was a member of the Communist Party or 
believed in its principles; (3) conviction 
for perjury in connection with an affidavit. 


versive second 


»yrocedures dissolve 
I 


business or- 


Was 


to investi 


of several abuses: 


104 


Although no action was taken on Section 
9(h) in the Eighty-third Congress, the end 
of the session brought the surprise passage 
of a new Communist Control Act, intro- 
duced by Senator Humphrey and 18 other 
Democratic senators as a substitute for the 
Butler bill aimed at Communist-dominated 
unions.” The bill was passed in a political 
flurry by both and signed by the 
President In addition to being aimed at 
outlawing the Communist Party by denying 
it legal and privileges, it contains 
several provisions which affect the problem 


houses 


rights 


2 100 Congressional Record 5926-5927, May 10, 
1954 

103 100 Congressional Record 5924-5926, May 10, 
1954. 

14 100 Congressional Record 6240-6243, 
1954. 

1% New York Herald Tribune, August 13, 1954, 
p. 1 


May 14, 
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of the Communist-dominated labor union.™ 


The act added a third classification to the 
two already embodied in the Subversive 
Activities Control Act of 1950. In addition 
to Communist-action and Communist-front 
organizations, there is now the classifica- 
tion of Communist-infiltrated organization, 
which is defined as: 

= any organization in the United 
(other than a Communist-action or- 
a Communist-front organiza- 
(A) is substantially directed, 
or controlled by an individual 


States 


ganization oi 
tion) which 
dominated, 
or individuals who are, or who within three 
years have been actively engaged in, giving 
aid, or support to a Communist-action o1 
ganization, a Communist 
or the world Communist movement referred 
to in section 2 of this title, and (B) is 
serving, or within three years has served, as 


foreign government, 


a means for (1) the giving of aid or support 
to any such organization, government, or 
movement, or (ii) the impairment of the 
military strength of the United States or its 
industrial capacity to furnish logistical or 
other material support required by its 
Armed Forces: Provided, however, That any 
labor organization which is an affiliate in 
good standing of a national federation or 
other labor organization whose policies and 
directed to opposing 
any Communist 
foreign world Com 
munist movement, shall be presumed prima 


facie not to be a ‘Communist-infiltrated or- 
107 


activities have been 
Communist 


government, or the 


organizations, 


ganization’,” 


Any labor union or business organization 
found by the Subversive Activities Control 
Board to be Communist infiltrated, after 
the provisions of judicial review have been 
exhausted, are to be denied rights to appear 
seek NLRB. No 


organization can obtain a 


action by the 

make or 
labor 
or exercise any other right o1 
benefit under the 
representation will be 


before or 
such 
hearing on any untait practice charge 
privilege ot 
receive any act. A ques 
tion oft 
exist in the case ot 
Communist-infiltrated 
NLRB must conduct 


election to 


presumed to 
a previously certified 
labor union, and the 
a representation elec 
tion or an rescind union shop 
authority if 20° per 


employees in a bargaining unit file a petition 


cent or more ot the 


Jecause the law was passed in a hurry, 


there appeared to be no early certainty as 


to exactly what it means or whether it 


intended.” Un 
tested in the courts 


means what the Congress 
doubtedly the act will be 
to its constitutionality 
McCarran Internal 
Smith Act. It has 


that at present the Justice 


with respect and its 
effect on the 
Act and the 


ported, however, 


Security 


been re 


Department plans to take action only unde 
the proviso affecting Communist-dominated 
unions. If this proviso holds up in the courts, 
Section 9(h) will probably be superfluous 
The same questions already raised concern 
ing the advisability of having Communist 
leaders resort to economic action rather than 
NLRB would also apply to this 


provision, [The End] 


facilities 


WHO PAYS FOR UNEMPLOYMENT INSURANCE? 


Almost daily someone who is apply- 
ing for unemployment insurance de- 
clares, “I’ve been paying into this fund, 
and I’m entitled to get my benefits.” 

This is a mistaken belief that is held 
persons, workers and em- 
ployers alike. The fact is that since 1946 
the entire unemployment insurance tax has 
The amounts 


by many 


been paid by the employer. 
deducted from the workers’ checks are 
for disability insurance only, not one penny 
is deducted for unemployment insurance 


1% See New York Herald Tribune, August 13, 
1954, p. 1: August 17, 1954, p. 1; August 18, 
1954, p. 1; August 20, 1954, p. 1; and August 
25, 1954, p. 1 

764 Stat. 987, 50 USC, Secs. 781-798, as 
amended by Act of August 24, 1954, Pub. L 
637, 68 Stat. 775, 83d Cong., 2d Sess It has 
been noted that the legislative history of the 
1954 act indicates that the new classification 
was aimed primarily at Communist-controlled 


Non-Communist Affidavit 


We know that many employers’ pay 
roll check stubs show that the deduction 
was made for “unemployment insurance.” 
This fact adds to the belief 
that employees pay for unemployment 
insurance. We are taking 
result in all pay 
showing that the 
for “disability insurance.”— 
McComb, Public 
Department of Employment, 
California. 


incorrect 


whicl 


checl 


action 
we hope will 
stubs deduction is 
Russell R 
Othecer 


state ol 


Information 


unions. (See 5 CCH Labor Law (4th 
Ed.) 50,028.) 

-s5 CCH 
© 50.028 

® See article by Murrey Mardell ‘Court 
Fight Certain on Anti-Red Law,’’ Washington 
Post and Times-Herald, August 27, 1954, p. 2 
and Richard Rovere, ‘‘Letter from Washington,’’ 
New Yorker, August 28, 1954, pp. 74-75 


Reports 


Labor Law Reports (4th Ed.) 
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By ROBERT E. SIBSON 
Assistant to the Director 

of Industrial Relations, 

Otis Elevator Company 


The Logic of Annual Improvement Wage 


ey ACED with a stabilized trend in the 
cost of living, unions have been deprived 
arguments in favor 
have 


of one of their primary 
As a result, they 


justifying an 


of wage increases 
turned to other 
upward adjustment in wages in those col 
situations where 


means ot 


lective bargaining reason 


economic strength forge the 
final agreement. While 
other approaches which might be adopted, 


recent union de- 


as well as 
there are several 
recent wage settlements, 
mands and the union press would all seem 
that being 
placed on the “annual 
Accordingly, it 
behind 


to indicate great reliance is 
improvement” ap- 
is appropriate to 
logic annual im 
adjustments in the light 


which sur 


proach. 
re-evaluate the 
provement wage 
of the 
rounds collective bargaining today. 


economic environment 


In the most restrictive sense, “annual 


improvement 
the regular 
from a 


increases” have referred to 
predetermined 


improvement ap- 


and increases 
resulting normal 


pendage to an escalator. clause. Because 
wages can be ob 
understanding or 


formula, a 


annual improvement in 
tained through common 
company policy as well as by 
meaning of the term is probably 
\s a result, annual improve 

here to the adjustments in 


productiy ity, 


broader 
more usetul 
ment will 


based on 


retetr 
changes in 
which improvements in 
the real wage The 
amount of the increases need not be a uni 
have 


wakes, 
result in periodic 
rates of employees. 


form amount each year nor do they 


to be predetermined by formula. In addi 
that the annual 


associated 


tion, it is not necessary 


adjustments be with 


improve ment 
clause, but the 
tact or 


company, 


a cost-of-living escalator 


improvements must be justified, in 
in theory, movement in 


industry ot 


upon a 
national productivity, becaus« 


increases in productivity are an inherent 
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assumption, in one way or another, in any 
annual improvement wage adjustment 


Precedent 
In the period after World War II, 


number of annual 


there 
were a_ considerable 
improvement wage 
escalator clauses which formed a considet 
such an approach to 
The first widely 


provisions appended to 
able precedent for 
collective bargaining 
known annual improvement 
after the war 

Motors-United 
clause agreement of 
effective for a 
called for a four- 
first 
cost-of- 
this ap 


today 
increase pro 
was, of course, the 

Automobile Work 
May 238, 


two-year 


vision 
General 
ers escalator 
1948, 

period 


Was 
agreement 
at the end of the 
addition to all 
time, 


which 
This 
cent increase year 
of the contract in 
living adjustments. At the 
proach to wage determination was regarded 
as an unprecedented and untried deviation 
bargaining, and 
other settlements 


from normal collective 


while there were some 
in 1948 which incorporated the 
of formula agreement, most employers and 


“wait and see 


Same typ¢ 
unions adopted a cautious 
attitude. 

things 1950 which 
this thinking in 
situations. In the first place, in 
Motors UAW 
agreement, modifications, 
In effect, 
had lived 
and found it bot! 


Two happened i 
bargaining 


May, 1950, 


renewed 


changed many 


General and the 
their 
tor a five 


soni 


with 


year period the parties 
they witl the 


sayang that 
two 


were 
formula tor years 


practical and desirable under the existing 


This vote of confidence on the 
resp cted and highly 
UAW 
affect the 


labor relations 


conditions 
widely 
organizations as the 
Motors 


many in the 


part ot such 


influential and 


General was bound to 
thinking of 


field. 
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Increases 


THE ECONOMIC ENVIRONMENT HAS 
CHANGED ENOUGH RECENTLY THAT 
ANOTHER LOOK AT “IMPROVEMENT” 
INCREASES IS NOW APPROPRIATE 





The second significant 1950 development 


in this area was, of course, the start of the 
Korean \ al 
rate of rearmament. In the 
beginning of the Korean War, 
Board launched, 


number of decisions 


and the resulting accelerated 


months whicl 
followed the 
he Wage 


there 


Stabilization was 
followed a 
is agency which permitted, and indi 
encouraged, the adoption of escalator 
‘| he s¢ 
thos« 
cost-otl living esca 
“little 


regulations of he 


annual improvement clauses 


cl ronological order, were 
exempted 
steel” type 
Wage 
Board if they reed t 
25, 1951; (2) permitted any 


clause regard 


from the 


nents 


wave-formula 


Stabilization were ag 


betore January 


increase under an escalator 
when it was established; (3) per 


annual improvement increases which 
agreed upon prior to the stabilization 
and (4) 


all, annual 


indirectly permitted most, 


mprovement imecreases 


by-cas¢ approval of annual 


features of escalator 


ri¢ \\ Able 


with an 


( lause S 


Stabilization Bo: 
] 


] 
mMpanies escalator clau 


nnual wnprovement formulas wer 


antag ry those companies wl 
and 


rovisions, 


iducement 


Annual Improvement Increases 


improvement Wage increases exercised on 


other negotiations. The net result was that 
real straight-time hourly earnings of all 
manufacturing employees increased 9.5 pet 
cent in the three-year period from July, 
1950, to July, 1953 


Actually, while the policies of the Wage 
Stabilization Board exercised a tremendous 
influence on the popularity of these settle 
ments, the WSB played a 


whic h 


passive role uu 


occurre d and 


the pattern of events 
actually attempted to 
down the upward 


The WSB may 


which 


retard or at least 


slow trend of adjust 


have influenced the 


took, but the in 


ments, 
format increases 


creases themselves resulted from other 
Great pressure was brought to bear 
WSB by both manage 
Faced with this pressure, the WSB 
hardly policy i 
primary objective—to facilitate 


labor 


maintain pro 


forces 
on the labor and 
ment. 
could maintain a “firm” 
view of its 
settlements, 
management 
duction, Thus, the various 
administrative factors which influenced the 
action of the WSB 
administrative agencies 


War 
climate of the 


encourage peaceful 


relations and 
politi al and 


and other government 


during the Korean 
were born of the ceconom 


per iod 
times 


Economic Environment 1950-1953 


A number of sig 
tors which existed 
1953 


escalator 


nificant economic tac 


during the period 1950 


were conducive to the adoption « 


and/o annual 


\ detatled economi 


clause improv 


ment provisions study 
oft the 


ditions in 


identify scores of con 


period could 


these years which made the an 
nual improvement approach 

at the 
conditions 
bright 


demand throug 


bat Rall 
were 


business 


scarcity ot 


and the et 


times 


1 
‘ Wipe 


t. of 
antes 


1; 
imate 





consumer goods. 
high effective 


fears of shortages of 
The inevitable result 

consumer demand. This high level of con- 
sumer demand matched by an ava- 
lanche of orders for goods, both from the 
defense sectors of the economy and from 
business generally, ‘This combination, plus 
some price freedom under OPS regulations, 
insured good profit prospects for employers. 
It goes without saying that most compa- 
nies were anxious to maintain production 
Employees, on the 


Was 


was 


under these conditions. 
other hand, were in a good bargaining position 
from 
their employers because of full employment 
conditions. Their price for a guarantee of 
uninterrupted production, especially for an 
extended contract, was, in many cases, an 
improving standard of living. A convenient 
vehicle for assuring an improving living 
standard was an escalator clause coupled 
with an annual improvement provision. 


to exact the maximum concessions 


Finally, it is important in looking back 
1950-1953 to remember 
bargaining occurred in a 
period of great uncertainty. With high 
consumer demand, large investment ex- 
penditures and limited production facilities, 
inflation and rising living were in- 
sured, but no one could foretell just how 
fast or how long these living costs would 
It was desirable to try to insure that 
money wage rates rose even more rapidly 
than the rise in the cost of living. 


on the events of 


that collective 


costs 


rise, 


Except for the fact that there is still a 
large, though diminishing, number of agree- 
ments which incorporate cost-of-living and 
annual improvement provisions, many fac- 
tors which encouraged labor and manage- 
ment to adopt formal annual improvement 
agreements in 1950-1953 do not exist 
today. Widespread reduction in overtime 
hours of work, rising unemployment levels 
and reduced production have combined to re 
duce the aggregate purchasing power of 
consumers and businessmen in many lines 
Business and government leaders are op- 
timistic but uncertain and about 
the immediate future. The only feature of 
the 1950-1953 economic picture which re- 
mains today is uncertainty. As a result, 
while there is a precedent in the immedi- 
ately preceding years for the adoption of 
normal improvement agreements, the eco- 
nomic conditions which foster such agree- 
ments are no longer present. In theory, 
then, precedent is not pertinent in today’s 
bargaining. 


cautious 


From the practical point of view, how- 
ever, the popularity of annual improvement 
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rele- 
such an 


four 
who 


agreements in the past years Is 
vant. The employer had 
agreement has the burden of proof placed 
upon him if he wishes to do away with it 
He must why his have 
changed to extent as to justify 
the scrapping of the annual 
tradition which he accepted in prior years 
The employer who did not have an annual 
provision in the past four 
difficult 
position, especially if his current business 
volume, and 
He may have to justify why his employees 


show conditions 
such an 


improvement 


improvement 


years may be in an even more 


profits prospects are good. 
should not now enjoy the improvement in 
standards which other 
workers have gained in the past four years. 
Thus, the theoretical lack of value of prece- 
dent in the improvement of real wages this 


living groups of 


year may have to be tempered by reality. 


Logic 


While precedent is always important in 
negotiations, the issue of annual 
ment will be 
on the basis of present 
pated and the 
the parties at the bargaining table. As a 

annual this time 
be judged on its merits as 
its heredity. In this task, we 
from the well thought out 
heatediy presented) views of union leaders, 
government 


improve 


increases decided primarily 


conditions, antici 
developments thinking of 
result, 
must 


improvement at 
well as 
may draw 
(and sometimes 
administrators and businessmen 

A detailed list of all of the specific issues 
involved in the annual 
could run for 


improvement ap 
proach today 
Boiled down, however, the annual improve- 


many pages. 
ment approach to wage determination may 
be tested in relation to the following issues: 
Are 


only 


annual im- 
justified but 
maintain 


(1) Purchasing 
increases not 


power: 
provement 
actually necessary if we are to 
full employment when technological changes 
increase national productivity ? 

(:) Trend of national productivity: 
Should national productivity be the guide 
for establishing annual improvement in- 
creases? This question is interrelated with 
the purchasing-power argument. 

(3) Trend of company productivity: Can 
the annual improvement approach be justi- 
fied on } increases in 
productivity’ If so, are national or 
pany productivity trends of greater 
vancy when the two are divergent? Closely 


the basis of company 
com 


rele- 


related to this question is the argument of 
ability to pay, 
pany productivity tend to increase profits 


because increases in com- 
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(4) Incentive: Would the higher wages 
resulting from annual improvement increases, 
in themselves, induce a higher rate of pro- 
ductivity throughout industry and thereby 
increase living standards? 
(5) Equity: As a matter of 


should workers share 


equity, 
in the benefits result 
ing from greater company or national pro 
ductivity ? 

Should annual 


regarded as a 


(6) Reward 
ment 
to workers for high productivity? 


improve 
increases be reward 
Any or all of these arguments are likely) 
table. Ac 
cordingly, it is worth while to takeia close 
look at each of them 


to be raised at the bargaining 


Purchasing Power 


The ageless purchasing-power arguments 
unions and others have 
value the 
annual improvement approach to 
termination. Stated simply, the argument 
with the assumption that 
productivity results in the production of 


employed by trade 


been used to “prove” the 


Var? de 


Starts greater 


a larger volume of goods and _ services 
Unless workers’ 
portionately to the 
the argument runs, employees will not be 
able to “buy back the products of indus 
try.” It would follow from this that 


the goods produced would not be 


incomes are raised pro 


increase in production, 


some 
sold; 
up until production 
bac k: 


reduced, 


inventories would pile 
schedules were cut 
then be 
reduced; and a 


employment 
consumer income 
greater amount of 
| 


would 
further 


goods remain unsold. This cycle, it is 


feared, would be repeated over and over and 


result in widespread unemployment and 


general business depression. The general 
temper of this argument has been repeated 
during both in- 
periods, that it 


So tar as the annual 


so often in recent 


and deflationary 


years, 
flationary 
needs no elaboration. 
improvement approach is concerned, however, 
the reasoning does deserve some comment 

purchasing-power 
wage 
basic 


The application of the 
argument to annual 


adjustments 


improvement 
contains a number of 
argument cannot, ot 
than the pillars 


these assumptions 


assumptions The 
course, be any more valid 
which support it, so 


should be 


sume that the 


examined. The arguments as 
profits of an 
first 


resulting 


enterprise are 


adequate in the place and that any 


greater from increased 
productive efficiency without increased cost 


The pur 


pre nits 


would result in “excess” profits 


chasing-power reasoning also assumes that 


Annual Improvement Increases 


the innovation which brought about higher 
productivity This 
be true in the reorganization of 
better methods of utilizing 
ties; it ts obviously not 


involved no cost may 
case oft 
facili- 
new 


purchased to 


existing 
true where 


plants and equipment are 


effect greater productivity 


Inherent in the purchasing-power 
also the that 


impfovement increases should be 


argu 


ment 1s assumption annual 
geared to 
would 
that the advocates of the 


annual improvement approach 


national productivity. Otherwise we 
have to assume 
were argu 
back the prod 
This is untruc 
because of the very nature of our exchange 


ing that workers must buy 


ucts of their own company 


economy, characterized, as it is, by 
tion \ 


argument 


specializa 
review of the purchasing-powet 
indicates other assumptions in 
which may b« questioned 
In brief, these assumptions are (1) that 


increases in 


the reasoning 


increases in wage rates yield 
family income; (2) that increases in family 
result in 


demand 


income 
effective 


increases mn 
; {3) that 
aggregate effective demand throughout the 


aggregate 
Increases in 
economy mean imecreases in the effective 
and each com 
(4) that result 


adjustments have a 


demand for every industry 


pany within every industry; 
ing wage negligible 
effect on cost and/or that increases in costs 
are not a critical consideration in the minds 
of management in deciding the 
production; (5) that the 


enjoye d the 


level of 
companies which 
productivity would 
not reduce prices to stimulate the volume 
of sales; (6) that greater 
were realized through 
would not be reinvested to 
company’s production 
ther 


increasing 
profits which 
greater productivity 
( xpand the 
facilities or to fur 
productivity; and (7) that 
profits paid out in dividends would not be 
spent in whole or in part by recipients for 
consumer goods 


increase 


number of assumptions in 
in the purchasing-power 
certainly cast doubt their 
value. Each of these assumptions may be 
true, but a review of the list would 
that 


circumstances 


The great 
herent argument 
upon theoretical 
in«ic: 
under a_rare 
would 


only combination 


they all be ruc 
From a practical point of view, there 
why the purcha mn 

mips 


other reasons 


justification tor annual 


Vomct! 


creases lacks indiv 


first 


logic from the 


point Of view In the 


the increased 


company 


waves otf the empl Ve 


employer fre productivity 


any single | 


annual improvement increases, or from 


other source, cannot materially effect 





chasing power. Even if we were to assume 
that purchasing power was increased by 
the wage adjustment granted by a single 
employer, it would certainly not follow 
that the increased purchasing power would 
result in an appreciable increase in effec- 
tive demand for that employer's products. 
For instance, an increase in the wages of 
construction carpenters would certainly have 
little if any effect on the demand for new 
homes. Even if all employees received 
annual improvement increases in any given 
period, there would be little if any result- 
ing increase in the demand for new homes. 


Another basic practical roadblock to the 
purchasing-power argument is the effect of 
competitive factors on the decisions of the 
individual employer. No employer nor any 
union can assume that all employers will 
follow their lead in granting annual im- 
provement wage adjustments. If all of the 
companies in a given industry experienced 
an increase in productivity and one com- 
pany gave an annual improyement wage 
increase while all of the others reduced 
prices instead, the employer granting the 
increase would be at an obvious competi- 
tive disadvantage. As a result, unless all 
competing employers act in concert, none 
can run the risk of permitting his 
structure to get out of line with compe- 
tition. In industries where there is a great 
concentration among a few employers, they 
might be able to depend on similar action 
by all major producers in the industry, but 
in many industries that would not be pos- 
sible. Even if all employers would follow 
the leader and grant annual tmprovement 
adjustments, would these wage adjustments 
be based on increasing productivity or 
would they, in fact, be wage 
movements at comparable companies? The 
result might be the same but the distinc- 
tion is an important one to the employer. 


cost 


based on 


As a result of all of these questions, it 
would seem that the advocates of the annual 
improvement approach to the wage deter- 
mination can find little logical support for 
their position in the purchasing-power theory. 
Perhaps such arguments are valuable win- 
dow there is little positive 
reasoning for annual improvement increases to 
be found in the purchasing-power arguments. 


dressing, but 


National Productivity 


As previously indicated, the use of na- 
tional productivity is an inherent assump- 
tion in purchasing-power arguments. But 
the validity of the use of the trend of 
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national productivity as a basis tor justify 
ing annual improvement wage adjustments 
right. It 
is widely recognized that the national pro- 
ductivity ratio is a conglomerate of divergent 
individual industry produc 
tivity Fewer recognize the extent 
of this divergence. The data in the table below 


needs to be examined in its own 


company and 


trends. 


shows interindustry trends in productivity 
in the period from 1940 to 1952. Company 
data is not readily available, but the limited 
number of studies which have been directed 
toward determining individual company 
productivity ratios would all seem to indi 
cate that 
between data and 
industry Thus, the 
chances are that a company’s productivity 


considerable variation 


productivity 


there is 
company 
productivity data. 
record will vary considerably from year to 
year from the trend of productivity in the 
industry classification to which the com- 
pany belongs, and it is a virtual certainty 
that individual productivity will 
vary from through 
the years. 


company 
national productivity 
In view of the fact that interindustry 
productivity trends and intercompany pro- 
ductivity trends vary greatly, the argument 
in favor of national productivity says, in 
effect, that the wages of workers 
should increase less rapidly than they other- 
wise could if justified on the basis of their 
productivity record and 
workers would 
workers 


some 


own company’s 
that the 
increase 
whose wages could increase more rapidly 


wages of other 


more rapidly. Those 


on the basis of their own company’s produc- 


Trend of Industry Productivity Ratios 
1940-1952 (1939= 100) 
Per Cent 
1952 Change 
109.5 6 
149.3 35 
142.1 41 
127.0* 21 
104.3 
132.0 
151.2 
127.9 
112.6 


1940 


104.2 
110.2 


Industry 

Beet sugar refining 

Canning and preserving 

Cement 

Clay #onstruction 

Coke 

Glass containers 

Hosiery 

Malt liquors 

Paper and pulp 

Primary smelting and 
refining, (copper, lead 
and zinc) 

Rayon and related prod- 
ucts 

Tobacco 
* Data for 1951. 


Source: United States Department of Labor, 
Bureau of Labor Statistics 
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103.7. 102.1 


113.4 
100.6 


307.4 272 
142.2 41 





tivity record might not with this 


thinking. 


agree 


Company Productivity 
Many 


some 


management representatives and 
union leaders who favor the annual 
improvement approach to wage determina- 
condition that such 
based on the trend of com- 
pany productivity. When they do this they 
are, in a sense, arguing the merits of the 
ability-to-pay approach to wage determina- 
tion, trend in the company’s 
productivity and profitability are closely 
related. If we assume that level 
and product volume remain 
increase in company productivity 
more production at lower 
would tend to increase the 
company’s rate of profit. 


tion do so on the 
increases be 


because the 


price 
constant, an 
would 
result in unit 


costs and this 


The company productivity and ability-to 
have considerable appeal 


employees play 


pay arguments 
If. the any part, 
though it permissive 
role in increasing productivity, why shouldn't 
they share in the fruits of the 
This is especially true if their 
number suffer dislocations or unemploy 
ment as a result of increased productivity 


even 


may be a passive or 


increase ? 
some of 


Management generally has endorsed the 
principle of based upon 
productivity by pro- 
moting incentive-pay plans and profit-shar 


ware increases 


increasing company 
Profit-sharing plans are geared 
directly to the company’s profitability and 


ing plans. 


indirectly to the company’s productivity 


Incentive plans gear the earnings of indi- 
vidual workers or 
rectly to productivity, though standards 
are usually tied only to worker effort 
and increases in production resulting from 
worker effort Even in com- 
panies which do not have such pay plans, 
the management would probably favor the 
and support 


groups of workers di- 


increased 


approach its principles zven 
though, on practical grounds, they might 
not adopt such their own 


company. 


provisions in 


There has also been an analogy drawn 
between annual improvement adjustments 
and formal job-evaluation plans. The 
thinking that the more complex 
technology sometimes accompanies 
increasing productivity calls for more re- 
sponsibility and greater skills on the part 
of the working could be 
compensated for by annual improvement 
board pro- 
records of the company just as 


here is 
which 


force, which 


increases across the based on 


ductivity 


Annual Improvement Increases 


most formal job-evaluation plans would 
provide for upgrading in individual job 
grades whenever the skill and responsibility 
requirements of a job increased 

There are practical considerations which 
have probably prevented annual 
ment wage 


productivity from gaining wider acceptance 


improve- 


increases based on company 


For instance, it has already been noted 
that no 
a vacuum but 
of competitors. 
that the annual 
are justified on the 


productivity, he 


single employer can operate in 


consider the actions 
Even though he 


improvement 


must 
may feel 
adjustments 
basis of increasing 


company may be forced 
by the action of his competitors to trans 
late the 


into lower prices, better 


technology 
better 
wages Che in 


fruits of increased 
quality of 
service instead of higher 
fluence of national union leaders over union 
locals is another practical obstacle to the 
increases 


Where 


between 


adoption of annual improvement 
productivity 
might 
industry, 


based on 
productivity 


company 

trends vary 
companies in a given the annual 
improvement approach based on company 
productivity would come into conflict with 
the trade 
wages and 
at all locations. 


uniformity in 
equal work” 


union policy of 


“ 


equal pay for 


One of the realistic difficulties 
to the 


the problem of 


most 


company productivity approach is 


measuring the trends of 


company productivity. In large companies 
whose products cover hundreds of different 
lines and might even include various indus 
difficult, if not 
impossible, to determine a basis for meas 
This 
which 


try classifications, it is very 


uring the change in total production. 


is particularly true of the company 


produces on a “job shop” basis where 


tailored to the 
addition, it 


products are customer's 


specifications, In must be re 
membered that, in any 


ductivity ratio would ,be 


company, the pro 
greatly influenced 


by the level of production. In most com 


panies, productivity would increase graJu 
until the optimum rate of 
and then fail 


producing at full 


produc tion 
until 


ally 
was 
the plant was 
The product mix at any given time would 


reached gradually 


capacity 


influence on the 
Shifts from 
standard to specialty items tend to depress 


also have a very great 


trend in company productivity 


company productivity even though the pro 


ductivity in each line may remain un 
changed—or even increase. The change in 
the number of staff workers 
required to meet the service requirements 
of the organization 


influence on productivity as would the cost 
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and clerical 


also have an 


would 





machinery and 
other which might 
higher company productivity. Finally, some 
companies would have to make a determi- 
nation of how much of the improvement 
in productivity they would ordinarily have 
passed on to their working through 
job-incentive the formal job 
evaluation program and merit review pro 
grams which might be in effect. Even if 
the company accepted the annual improve 
ment approach, they 
double counting and pyramiding of wage 
company 


of additional equipment 


changes bring about 


lorce 
systems, 


would be opposed to 


increases based on increasing 
productivity. 

The last major objection to the applica 
tion of company productivity in annual 
improvement formulas is the fact that di 
vergent 
could result in an irrational wage structure 
within any given labor market. This would 
undoubtedly be true if company productivity 
were regarded as the sole determinant in 
wage movements. This suggests that annual 
improvement adjustments based on com- 
pany productivity, if applied at all, should 
be but one of the many factors that com- 
pany and union negotiators should consider 
in determining an acceptable or workable 
rate structure. 


trends in company productivity 


Employer Incentive 


An interesting corollary to the arguments 
for both company and national productivity 
is the thinking which suggests that annual 
improvement wage adjustments will, in 
themselves, cause greater productivity. Many 
widely respected labor leaders and govern- 
ment officials have supported this point of 
view on the ground that the potential for 
unlimited. They 
will find 
productivity so 

with sufficient 


increased technology is 
suggest that American 
the means of increasing 
provided 


business 


long as they are 
to do so 


this 
gestion that necessity should be substituted 


mcentive 


Underlying reasoning is the sug- 


incentive in the 
Whether or 


serve as a 


for reward as the basic 
American 
not necessity 
incentive than open to 
question. The argument 
assumes that it is possible to raise produc- 


enterprise 
would 
reward is 


system 
stronger 
serious 
“incentive” also 
This is not neces- 
Actually, 
increases in cost through annual improve- 
would be likely to 
rather than on 
employer has 
adjust- 


tivity in all companies. 
sarily true in a short-run period, 
ment wage increases 
have an effect on 
productivity, whenever the 
flexibility in making 


price 
some 


price 
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United Press Photo 


In theory and on the coach's black- 
board, every play is a touchdown, 
but the fact that few of them end 
that way does not discourage a team 
from carefully planning the next try 
as they probe for weaknesses and 
watch for breaks. Old-time radio 
announcer Bill Munday used to de- 
scribe the huddle as the ‘‘crap- 
shooters’ formation,’’ but that term 
hardly fits the modern V-shaped hud- 
dle shown in the picture above. 





ments According to studies conducted 


by the Department of Commerce, a large 
number of American industries enjoy such 
flexibility to 
wage costs may also result in direct substi 
tution of machinery for labor even though 
the actual may not 
change at all. 


some degree Increases i 


productive ethciency 

rhis whole approach carries with it an 
assumption 
arguments in favor of productivity adjust- 
but which is not 


which is employed in most 


ments, necessarily true. 
The assumption is that increasing produc- 
tivity means decreasing unit costs. Unfor- 
tunately, in the calculation of the productivity 
ratio, there is but one variable of the cost 
of production present—man-hours of work 
In the calculation of 


all of the costs of production are considered 


unit costs, however, 
By simple algebra, the assumption that in 
creasing productivity always results in de 
creasing unit cost would have to mean that 
labor hours 
true. The 
very substitution of machinery would make 
it untrue, and the 
machinery 
equal to, the marginal cost of labor. 


total costs are determined by 


alone, which is obviously not 


marginal cost of extra 
nearly 


Thus, 


might be equal to, o1 
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result in 
labor costs 


increases in might 


little or 


productivity 
no change in unit 


Employee Incentive 


The idea that annual improvement wage 


creases Can serve as an incentive tor 
workers to yield higher productivity is also 
prevalent who tavor the an 


among some 


nual improvement approach. This idea was 
given particular emphasis during the period 
of rearmament following the outbreak of 


Korea and 


was the 


when 
keystone to adequate 


fighting in more more 
production 
war material 
According to this thinking, 


improvement 


and consumer commodities. 


increased wages 


from annual agreements will 


result im living standards 


and 


improvement in 
incentive for workers to 
effort and to 
management to the fullest 
extent in introducing better methods, equip 


serve aS an 
their 
with 


increase productive 


cooperate 


ment, and the like to increase productivity 
The 


thus 


were 
labor 
higher pro 
and, it served, like 
all proper incentives, as an inducement for 
further efforts and 
the part of the labor force and on the part 


annual increases 


looke d 


cooperation in 


improvement 
upon as a reward for 
bringing about 
ductivity was thought, 
greater cooperation on 


of their representatives at the bargaining 


table. 

To be 
should 
the incentive payment must accrue directly 
It is doubtful 
if a machinist, for instance, will exert much 


effective, however, incentives 


meet certain tests. For one thing, 


to the person who earned it. 


greater effort or be more agreeable to tech 
nological change if he is told that the pay 
his greater effort or cooperative 
will be with all of the 
company, on an 


ment tor 
attitude 
employees in his 


shared 
other 
industry-wide basis or throughout the na 
Furthermore, an effective incentive 


Personnel men found 


tion. 
should be immediate 
out long ago that suggestion systems work 
best 


given to the wor 


when the bonus for a suggestion is 
relatively 
makes the 


incentive 


ker within a 


short period of time after he 


same is true for 
Praise to a worker 


suggestion. The 
payments of all types 
for a job well done is most effective when 


the supervisor gives the worker the oral 


pat on the back as soon as the job is 


When 


granted 


finished annual improvement in- 


creases are once a year, they ob 


viously do not meet this time test 


Finally, a incentive payment 
should be of sufficient amount to compensate 


is az or 


proper 


for the action which ts desired 


Annual Improvement Increases 


sulhcient 
called 


reduce 


cent increase in real rates 


} pet 
reward to might be 
help to 


and, per 


workers who 
efiort, 


dislocations 


upon to mcrease 
mnefhicrencies sulter 


haps, even technological unemployment? 


T here 


answer to 


is no point in trying to set a universal 


this question It is probable, 


however, that if the issue of increasing 


productivity is presented in this light, the 


“no” especially tor those 
laid off It is 
healthy 


Increasing 


answer might be 


who might be 
that 


competitive 


employees 


not certain such thinking is 


in a tree, society 


productivity may not be worth any price 


situations, but it is the only road 


available to a_ higher 


for the 


in all 
standard of living 


country as a whole 


Equity 
Some who favor the annual improvement 
that 


increasing 


approach claim that it is “only fair” 


employees share in the truits ot 
that 


a logical means of accomplish 


productivity and annual improvement 


increases are 
ing this. This equity argument has a great 
appeal if productivity is in fact increasing 


employees have played some role 
about the 


argument 


and the 


in bringing increase Untor 


tunately, the really begs the 


question, because there are many Ways 


in which workers may share in the benefits 


of increased productivity besides wage ad 


justments under an annual improvement 


They may benefit when increases 
productior 


approach 


in productivity result in more 


and greater employment, more regular pro 


duction (and earnings) and more work 


at premium overtime rates. Employees also 


gain from increased productivity if it re 


sults in expansion in the plant within which 


they work. They gain when the company’s 


financial strength is improved and, as a 


result, their job security is increased 


This equity argument also ducks the ques 


tion of whether productivity gains should 


be pass¢d on to employees in the form 


of higher wages or to consumers in the 


form of lower higher quality and 


better 
workers 


prices, 


service The standard of living of 


improves every bit as much by 
constant wages and falling prices as through 
wage increases with constant prices. Fur 
reat difference between 
should have the 
when productivity 
should be 


basis of average 


there isag 
that 


thermore, 
arguing workers 
raised increase 


that 


Wakes 


and saying wages adjusted 


each year on the trend 


in productivity over a long period 
| 


because the averages used almost ini 





include some years in which productivity 
did not increase at all and others in which 


productivity actually decreased. 


Practical Aspects 


While all of the arguments cited so far 
used at the table and 
are certainly deserving of any negotiator’s 


may be bargaining 
time and thought, the more practical aspects 
of the situation should certainly not be 
overlooked. Arguments annual im- 
provement adjustments, like arguments over 
“criteria” of 
extent 
opinions. 


over 
the relevancy of any of the 


wage determination, are to some 


rationalizations of preconceived 
Underlying all of 
basic problem of the proper division of the 
standing 
what is 
relative 
that 


these arguments is the 


revenue of the enterprise, and 
behind all of the 
“right” or what is “fair” is the 
bargaining power of the 
particular time and place. 


arguments of 
parties at 


Unionists who have, by the logic of 


their arguments, the persuasiveness of theit 


appeal and the bargaining strength of their 
membership, convinced management of the 
equity of maintaining real wages through 
wage adjustments to 


in the 


meet any increase 
living are 
the next step 

acceptance of the principle of maintaining 
properly, real 


cost of now attempting 


logical Having obtained 


real wages (or, more wage 
strive for 
The annual improve- 
means towards that 
viewed as one of the 
used at the 


area oO! 


rates), they now improvement 


of real wage rates. 


ment approach is a 
end, and can only be 
tools of reason which 
bargaining table to indicate the 


agreement. 


can be 


Various considerations in applying the 
annual improvement approach as one yard- 
stick in determination been 
noted briefly here. In each local bargaining 
situation, the importance, method of appli 
various 
But at least 


annual 


wage have 


cation and relevance of these con 
siderations will naturally vary. 
months 


likely 


in most bargaining sessions. 


ahead, 
play 


immediate 
will 


in the 
some role 


[The End] 


improvement 


COUNTEREXASPERATION 


“Il am going to talk today about the 


place of the lawyer in labor relations. 

“Some people would make very short 
work of this topic. They would say the 
lawyer has no place in this field at all. 
You have undoubtedly heard, as I have 
employer or labor 


could just 


many times, some 
representative 
get the lawyers out of the room it would 


be a lot easier to work things out and 


say that if we 


get an agreement... . 

“This sort of exasperation with lawyers 
and courts has, of course, been going on 
for centuries, and still plagues the pro- 
fession. The other day, a well-known 
judge told me about a widow whose hus- 
band had left her a substantial 


fortune in an estate with more than the 


rather 


usual number of legal complications. The 
woman found week after 
gome 
courtrooms to appellate courtrooms and 


poor herself, 


week, from lawyers’ offices to 
back to lawyers’ offices, and finally, after 
some months of this, she finally burst 
‘You your 
lawyers and orders and stays and ap- 
' 


out in the courtroom: and 


peals and whatnots! Sometimes I almost 


wish my husband hadn't died.’. . . 
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uncharitable 


“Now, 


people may say, lawyers do not move in 


whatever some 


and take over an area out of some kind 
of desire for conquest or empire-building 
If lawyers are involved in a given realm 
of activity or controversy, it means only 
that found it 
to the expense of hiring a lawyer because 


someone has pays to go 
experience has shown that he gets at least 
his money’s worth for the expenditure 


the next time someone says that 
the trouble with labor relations or work 
men’s compensation or labor legislation 
is that there is too much participation by 
lawyers and courts, and that the solution 
is to ‘kill all thé lawyers’, remember that 
recognizing, by this 
fact that the 


unwittingly 
well-known 


he 1s 
reference, the 


lawyers have always stood and still stand 


against violence and arbitrary power and 
all the things that communism preaches, 
and have always stood and still stand as 
the guardians of individual freedom, in 
dividual rights of person and property, 
fundamental right of all men 
work out common 


and the 
peacefully to 
destinies as equals before the law.”— 
Under Secretary of Labor Arthur Larson, 
September 22, 1954. 


their 
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\ SPLIT between circuits on interpreta 
“Mtion of the six-month limitation pro 
Section lO(b) of the Taft-Hartley 
was brought into focus September 15 
the National Labor Relations 
changed sides on the question. The new 
rule adopted by the NLRB in Knickerbockes 
Manufacturing Company, Inc., 5 CCH Lapor 
Law Reports (4th Ed.) § 52,263, 109 NLRB, 
No. 169, is as follows 


Where an 


and 


S1On of 


Act 


when Board 


amended charge raises a 


out ot 


new 


separate cause of action growing 


an unfair labor which occurred 
the filing of 
amended charge must independently satisfy 


the six-month statute of 


practice 
afte the original charge, the 


limitations, 


The Board’s former rule, set out in Cathe, 
Lumber Company, 86 NILRB 157 (1949), was 
tolled 


of limitations “so 
adjudication of 


that the filing of the original charge 
the running of the statute 
as to and all 


permit any 


subsequent unfair labor practices.” 


Farmer and the two newest 
the Board, Rodgers and Bee 
son, again constituted the majority which 
changed the five-year-old They 
cited opinions by the Fifth and Seventl 
Circuit Courts of Appeals to support their 


Chairman 
members of 


doctrine. 


view 

Section 10(b) of the statute provides that 
“no complaint shall issue based upon any 
unfair than 
six months prior to the filing of the charge 


labor practice occurring more 
with the Board and the service of a copy 
thereof upon the person against whom such 
charge is made, unless the person aggrieved 
thereby prevented from 
charge by reason of service in the armed 
forces, in which event the six-month period 
shall be computed from the day of his dis 


was filing such 


The section leaves open the ques- 
whether the limitation applies 
independently to amended charges 


charge.” 
tion ot 


Labor Relations 


Phe 
rder in the 
(19 | 


(1951), set aside on rehe 


Fifth Circuit 
C athe cast 
ASES {| 66,138, 


entorced tl 


vithout comment 
(2d) 1021 


| entorce 


ABOR ( 185 | 


aring and 
other 


189 F 


denied on 
" 66,376, 
indicated 


ment grounds 20 LABOR 
(2d) 428 (1951)) 
court approved the 
interpretation of the statute 


court has 


CAsi S 
This 
old 


Since then, however, the 


that the 
Board's 
changed 
its position 

In NLRB v. [. B.S 
pany, 25 | Cases 68,183, decided 
February 23, 1954, and NLRB 3 7 
LABOR CAses 4 68,543, decided 
the Fifth ¢ 
Board 


Vanufacturing Com 
ABOR 

Vewton, : 
July 6, 1954, 


reement ot 


) 
ircuit refused en 
orders in circumstances similar to 
Knickerbocker—unfair labor 
the filing of the 


than six 


those in pra 


tices occurring alter original 


charge and more months before 


they were complained of in an amended 


held 
sideration by the 

Both these 
with the Board’s Cathey doctrine, althoug! 
the Newton case 
Cathey 


charge were barred from Board con 


Statute of limitations 


decisions appear to disagree 


purports to distinguisl 


The Seventh Circuit took its stand on the 
Vetal Products Corpora 


(2d) 
entorce an 


question in Indiana 
tion, 23 Lapor Cases § 67,446, 202 
613 (1953) It 
ordet 


also refused to 


based on an offense which occurred 


the filing of the 
than six months 


charge and 


filing of 


original 
he tore the 


alter 
more 
the amended charge 


These were the principal cases that the 
Knickerbocker to 


change of doctrine 


Board cited in support its 


The contrary view.—Probably the leading 
case in support of the old Board doctrine 
is NLRB v. Epstein, 23 Lasor Cases { 67,526, 
203 F. (2d) 482 (1953). The Third Circuit 
enforced a Board involving 


oOce urred 


conduct 
the 


order 


which after the filing of first 
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charge and than six months before 
the filing of the second charge. The court 
had the Indiana Metal Products case before 
it, but expressly disagreed with its conclusion. 
A number of support 
of the view adopted in the case. The Ep 
stein decision alone, however, when set against 
Indiana Metal Products, reveals a reasonably 
The Board de 


a departure from 


more 


were cited in 


cases 


clear split in the circuits. 
cision in Knickerbocker is 
the Cathey doctrine and also a shift from the 
view of the Third Circuit in Epstein to that 
of the Seventh Circuit in /ndiana Metal Prod 
ucts and the Fifth Circuit in J. B. S. Manu 


facturing and Newton 


The rejection of Cathey is not complete, 
however The overruled 
it, but only “to the extent inconsistent” with 
the Knickerbocker holding 

The 
lows: 
31, 1951. 
six months 
filed by 
discharged for protected activity and later 


Board expressly 


facts in Knickerbocker were as fol- 
Four employees were discharged July 
On February 8, 1952, 


later, the original charge was 


more than 


the union alleging that they were 


were “discriminatorily refused reinstatement.” 
Another eight months passed, and on Oc- 
tober 21, 1952, an amended charge was filed 
The earlier allegation, obviously filed after 
the statute of limitations had 


run, was 


abandoned. In its place, the union charged 
that on various dates within the six-month 
period preceding the original charge the 
company had refused to employ the workers 
union activities. 


because of their 


Basically, the union was contending that 
the discrimination refusing new 
employment to the rather than 
remstatemert. The union relied on union ac- 
tivity engaged in by the workers both 
before and after their discharge, and oral 
requests for employment from ten 
days to six weeks after the discharge. 

The 


quests for 


was in 
workers 


made 


held that they were not re- 


“now jobs” 


Board 
but for “reinstate- 
ment,” since they “followed so soon upon 
the heels of the discharges and were so 
closely related to the turmoil resulting from 


those discharges.” 


In March, 1952, the four 
written to the company 
job available.” These requests, the Board 
found, were “a continuation of the 
oral requests and accordingly are barred 
by Section 10(b) of the Act.” But even it 
they had been employment 
generally, it was said, Section 10(b) would 
still bar them. 
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workers made 


requests “for any 


mere 


requests tor 


Member Peterson’s dissent stated that 
the written requests in March, 1952 (seven 
months after the should have 
been taken at their face value—as requests 
for new jobs rather than for reinstatement 
tron 


discharge), 


He also disagreed with the departure 
the Cathey applying the six-mont!l 
limitation to amended charges. He felt that 
in view of the split in the circuits, the Board 
should until the United 
preme Court resolved the difference befor: 


rule in 


walt states Su 


altering its doctrine 


Member Murdock’s dissent 
He said that the 
employment generally and not for 
Therefore, he would have found 
consider the conflicting 
interpretations of 10(b) 
problems arising out of the Cathey doctrine 


went farther 


oral requests were fot 
rein 
Statement. 
it unnecessary to 


Section and the 


There was another underlying considera 


tion which caused the Board members to 
disagree. Was the employer's 


jobs to the four workers based upon the 


refusal of 


circumstances surrounding their discharge ? 
The majority opinion assumed that it was 
Was it uot possible, however, that the /ate 
union activity of the four men caused the 
company to refuse to hire them, say, afte: 
March, 1952 
available’? Both 
thought it did 


requests “tor any jobs 


Murdock 


their 
Peterson and 

As in every difference of opinion on inter 
pretation of a section of Taft-Hartley, the 
this problem must even 
United States Su 


final answer to 
tually come from the 


preme Court 


Supreme Court Begins 1954 Term 


The United States Supreme Court is sched 


uled to begin its October, 1954 
October 4. The Court has been in adjourn 
ment since June 7. As in other recent years, 
the nine justices have a number of import 
ant labor law cases on their docket. The ten 
cases on the 1954 docket as of June 15 were 
discussed in the July, 1954 Lapor Law 
JOURNAL at pages 515-516. Since then, the 
has had one labor case added to its 


term on 


Court 
miscellaneous docket and 19 cases added to 

Brief [ 
which are 


discussions ot 
before the 


its appellate docket 
these cases, all of 


Court on requests for certiorari writs, follow 


Stephens v. United States Steel Corpora 
tion, Dkt. No. 114 Misc., certiorari applied 
for July 12, 1954. An employee asked his 
employer to deduct from his wages certain 
amounts which were to be applied to the 
employee’s indebtedness to third persons 


October, 1954 @ Labor Law Journal 








Full employment in our country should 
be one of the paramount aims of all 
of us, as it is the heart and strength 
of our country’s economic well-be- 
ing to which nothing could contribute 
more than a continuing healthy busi- 
ness cycle kept alive by full employ- 
ment.—Congressman Cecil R. King 





The amounts were actually paid to the credi 
tors. The worker's suit against the employer 
under the Fair Labor Standards 
amounts deducted was dismissed by a fed 
eral district court 
holding that the employee’s claims, to the 
extent that they were based upon the FLSA, 
were barred by the federal two-year statute 
of limitations, and that, in addition, no vio 
lation of the FLSA had made out. 
The circuit decision, 25 Lapor CASES 
{ 68,393, is discussed at pages 456-457 in the 
June, 1954 Lanor Law JourNAI 


Famous Realty, Inc. v. Mitchell, Dkt. No 
141, certiorari applied for June 16, 1954. The 
Second held that 
were employed by a real 
land and duties 
guarding the buildings located 
on the tract against fire were entitled to the 
benefits of the 


be en 


court 


Circuit watchmen who 


estate company 


owning a tract of whose 


consisted of 


FLS 3 because their services 
made a valuable contribution 
to the productive 


as watchmen 
carried on in 
depends not 


process¢ Ss 


the buildings, and coverage 
upon the nature of the employer’s business 
but upon the 
the employees’ services and the productive 


LABoR CASES § 68,249, 211 F 


relationship existing between 


processes (25 
(2d) 198) 


Untted Mine Werkers of America v. Patton, 
Dkt. No. 142, certiorari applied for June 16, 
1954. In a suit by against a 
union for the recovery of damages caused 
strike, the Fourth Circuit 
a field representative ot 


an ¢ mployer 


a secondary 
(1) that 

a union, employed by both the parent union 
and one of its district organizations, called 
a strike in violation of Section 303 of the 
Labor Management Relations Act, he 
within the scope of his employment as agent 
of both the parent union and its district 
organization so that both liable for 
from the unlawful strike, 


\\ he n 


acted 


Were 
damages resulting 
and that when an employer ceased to recog 
had 


uncertified 


an uncertified union with which he 
previously had a contract, the 
union violated Section 303 when it called a 
strike 
with the 


nize 


against a doing business 


employer, 


company 


where the strike was 


Labor Relations 


Act tor the 


The Fifth Circuit affirmed, 


called to exert pressure upon the employe! 


to recognize the union and bargain with it 


It was also held that there was sufficient 


evidence to support a jury verdict awarding 


actual damazes caused by the 


No punitive 


able in a suit 


substantial 


strike damages were recovet 


under Section 303, becauss 


they were not authorized either expressly 


or by implication. Evidence of an attempt 


to dynamite the employer’s property during 


the strike was not admissible because it 


was highly prejudicial and there was no 


union with = the 
1 68,257) 


evidence to connect the 


» 


attempt (25 Lapor Cases 


NLRB, 
June 16, 
denied entorce 


Kearney ¢ Trecker Corporation 7 
Dkt. No. 143, certiorari applied for 
1954. The Seventh Circuit 
ment of a National Labor 
order finding an employer guilty of a refusal 
to bargain with a union, It 
held that the clection on which the 
tion 


Relations Board 


certified was 


certinca 
and tair. One 


was based was not free 


faction of the union had defected and estab 


lished a new union, transferring all of the 
including a sick 


\ pre-election 


members of the 


assets of the old 
to the 
announcement that 
could 


union, 
benefit fund, new union 

only 
new sick 


union participate in the 


benefits, the court said, constituted a coet 
which the 


tact 


cive influence in the election in 


old and new unions participated. The 
that the right to the 


court 


assets was being liti 
was held not to pre 
from determining that the 
those 
prevented a free and fat 


Lapor Cases § 68,179, 210 | 


gated in a state 
clude the Board 
possession and control ot assets by 
the new 
election (26 
(2d) 852) 


union 


Amalgamated Clothing Workers of America 
v. Richman Brothers Company, Dkt. No. 173, 
June 28, 1954 The 
that a tederal court 


authority to stay a 


certiorari applied for 
Sixth Circuit 
lac ked 


junction ‘suit against picketing at the request 


ruled 
State court in 


of a private party, even though the subject 
matter of the state court suit was within the 
jurisdiction of the NLRB. This 
{ 68,267, is discussed 


May, 1954 I 


exclusive 
25 Japor CASEs 


at pages 362-363 of the ABOR 


LAW JOURNAI 

Retail Clerks Internationa 
AFL v. NLRB, Dkt. No. 182, 
applied for July 1, 
directed a union representing 
clerks to 


7 


Issociation, 
certiorari 
1954. An NLRB order 
store 


yrocery 


bargain only for clerks and to 


cease and desist from making its bargainin 
for the clerks dependent upon inclusion of 
demands concerning the working conditions 


The Ninth Circuit held 


the unions in contempt because, by attempt 


ot store managers 
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ing to bargain for the store managers, the 
unions frustrated the intent of the Congress 
which expressly excluded supervisors from 
NLRA coverage (23 LaApor Cases § 67,520, 
203 F. (2d) 165, reaffirmed on rehearing, 25 
Lapor CASES §[ 68,312, 211 F. (2d) 759). 

General Drivers, Warehousemen and Help 
ers, Local Union No. 89 v. American Tobacco 
Company, Dkt. No. 186, certiorari applied 
for July 2, 1954. The Kentucky Court of 
Appeals held that the secondary boycott 
provisions of the NLRA were not intended 
to legalize conduct contrary to the public 
policy of the state. Despite the NLRB’s 
exclusive jurisdiction over unfair labor prac- 
tices, state courts retain power to enjoin 
conduct which violated the state’s common 
law, constitution or statutes. The provisions 
of a collective bargaining agreement cannot 
override the public policy of the state. Where 
the state public policy requires that common 
carriers and their employees must serve all 
members of the public without discrimina- 
tion, it was unlawful for a driver in the 
employ of a common carrier to refuse to 
cross a picket line set up by a striking 
union. A state court, therefore, could issue 
an injunction compelling the union members 
to cross the picket line (25 LaBor Cases 
{ 68,286, 264 S. W. (2d) 250). 

Parma Water Lifter Company v. NLRB, 
Dkt. No. 202, certiorari applied for July 9, 
1954. The Ninth Circuit ordered enforce- 
ment of an NLRB order issued on the fol- 
lowing grounds: There was no evidence that 
the union with which the company refused 
to bargain secured its majority by coercion. 
Contrary to the company’s contention, one 
of the workers leading the union’s organ 
izing campaign was not a supervisor. The 
union was effectively designated as the em- 
ployees’ bargaining representative by the 
signing of authorization cards and the con- 
duct of an informal poll. There was sub- 
stantial evidence of company threats and 
promises and other unlawful action by the 
company. The company unilaterally granted 
a wage increase and cut the length of the 
workweek at a time when it was under a 
statutory duty to bargain. The union did 
not lose its majority status because of the 
circulation of a management-supported with 
drawal petition which was signed by a 
majority of the employees (25 LasBor Cases 
7 68,226, 211 F. (2d) 258). 

Mitchell v. Joyce Agency, Inc., Dkt. No. 
230, certiorari applied for July 22, 1954. The 
Seventh Circuit reversed, in part, a trial 
court decision which declared the FLSA 
applicable to the employees of a contractor 
furnishing guard service to a department 
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All rational persons will agree that 
the unions are responsible for the 
present American wage rates. Well 


—wages are purchasing power, and 
purchasing power is the life blood of 
American progress. 

—IAM President Al Hayes 





store chain for the protection of local work- 
shops and wareliouses which were operated 
by the chain for the benefit of its stores 
within and without the state. The circuit 
court held that the activities at the chain’s 
workshops and warehouses did not consti- 
tute produciion within the meaning of the 
Therefore the guards stationed at the 
were not en- 


act. 
workshops and warehouses 
gaged in occupations closely related and 
directly essential to production. Employees 
of the contractor, who in the performance 
of their jobs made telephone calls to fellow 
employees across state lines were not en- 
gaged in commerce within the meaning of 
the act. However, guards 
amined seals on trucks arriving and depart- 
ing at warehouses were held to be engaged 


those who ex- 


in commerce and the trial court’s injunction 
was upheld insofar as it pertained to them 
(25 Lapor Cases ¥ 68,266, 211 F. (2d) 241). 


Radcliffe, d. b. a. Homedale Tractor & Equip 
ment Company v. NLRB, Dkt. No. 239, cer- 
tiorari applied for July 26, 1954. The Ninth 
Circuit modified and ordered 
NLRB which found the 
guilty of interference and discrimination in 
violation of the NLRA. Evidence was held 
that the company, 
knowledge of the attempt to 
organize a union, did the following things 
abruptly announced the adoption of a profit 
sharing plan and made payments there- 
under; questioned an employee as to his and 
other employees’ attitudes toward the union; 
threatened to discharge employees for union 
activities ; actually discharged employees whom 
it knew to have engaged in union activities; 
gave evasive or contradictory explanations 
for the discharges; and exhibited antagonism 
toward the union and threatened to 
charge other employees for union activities 
(25 Lapor Cases ¥ 68,224, 211 F. (2d) 309). 

Diehl v. Lehigh Valley Railroad Company, 
Dkt. No. 246, certiorari applied for July 29, 
1954. The Third Circuit held that Congress, 
in passing the Selective Training and Serv- 
ice Act of 1940, did not intend to confer 
upon veterans rights greater than those en- 
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enforced an 


order employer 


sufficient to show with 


employees’ 


dis- 





joyed by nonveterans on furlough or leave 


of absence, and ‘hat a union contract which 
made a worker’ 


tion dependent 


seniority in a higher posi- 
upon his actually 
served in that position in a temporary capacity 
for a certain length of time did not discri- 


having 


minate against veterans merely because their 
absence in the armed forces interrupted their 
service in such temporary capacity and en- 
abled nonveterans to complete such service 
ahead of them. The union contract was held 
lawful under the act, and it was controlling 
in determining the veteran’s seniority 
LABor Cases § 68,203, 211 F. (2d) 95) 


Born v. Laube, Dkt. No. 278, certiorari 
applied for August 12, 1954 The Ninth 
Circuit affirmed a federal district court deci 
sion which dismissed for lack of jurisdiction 


(25 


brought by an employee against his 
the 
for damages for unlawfully causing his dis 
Since 
labor 


a suit 


union tor reinstatement in union and 


charge under a union shop contract. 
the union’s constituted unfair 
practices within the exclusive jurisdiction 
of the NLRB, federal courts were held to 
lack jurisdiction. The decision of the United 
Supreme Court in United Construc 
tion Workers v. Laburnum Construction Cor 
poration, 26 LaBor Cases € 68,460, 347 U.S 
In that case, 


acts 


States 


656 (1954), was distinguished 
the Court upheld an award of damages by 
union for tortious 
conduct which was also an unfair labor 
practice under the NILRA. Not to do so, the 
granted the 
mnimunity lability for its torts 
the NIRA provided no means of compensa 
tion for the injured employer. In Born v 
Laube, on the other hand, said the Ninth 
Circuit, the act pre remedy for the 
with back 


a state court against a 


Court noted, would have union 


from since 


vided a 
injured employee—reinstatement 
was required, therefore, to seel 
NLRB (25 LABor CASES 


denied 26 


pay. He 
relief from the 
© 68,436, 


rehearing LABor CASI 


€ 68,597) 

Thomas Rigging Company 7 NLRB, Dkt 
No. 329, certiorari applied for September 3 
1954. The Appeals 
for the District of Columbia held that a sub 


Lnited States Court of 


contractor furnishing services under a gen 


eral contractor to a company engaged in 
production of goods for interstate commerce 
was subject to the jurisdiction of the NLRB 
Evidence was sufficient to support an NLRB 
that an 


employment of 


finding 
the 


fusing 


employer discriminated in 
job applicants by re 
those did 
have clearance from a particular union, the 
It added that evidence was not 
an NLRB finding that 


employment to who not 


court said 


sufficient to support 


Labor Relations 





| quite agree that the question what 
and how much good labor unions do, 
is one on which intelligent people 
may differ ——Mr. Justice 
Holmes, dissenting in Adair v. U. S., 
208 U. S. 161 (1908). 





the 
criminate 


(2d) 


caused the employer to so dis 
25 Lapor Cases © 68,230, 211 EF 


union 
153) 

v. fastens 
applied for 


Vhird (¢ 


employee 


lirlines, Inc Dkt. Ne 

September 10, 
held that a dis 
could 
tain a suit for damages for wrongful discharge 
had held 


award by a System 


certiorari 
19 The 


( harge d 


ircuit 
airline not main 


where the discharge been law 


ful in an arbitration 


Board of Adjustment pursuant to a colle 


tive bargaining agreement which made such 
awards final and binding upon both the em 
and the Phe 


said to be from attack on the basi 


ployer employee award was 


immune 
erroneous evaluation of 


evide nee 


ot a mistake of law, 


admission of hearsay 
that a 


bitration board had previously approved the 


evidence Or 


The fact company official on the ar 
award where 
the official's 


until after the 


discharge did not invalidate the 


the discharged en ployee knew of 


nd did hot 


was made (26 | 


action object to it 


award ABOR CASES @ 68, 


Hall v. Battle, Dkt. No 
appled tor September 13, 195 
brought to que 


2) 


certiorari 
Phi Cast 
stion the constitutionality 
After a 
miterstat« 


\ Iirgitila 


was 


ota Virginia seizure Statute strike 


occurred among employees of an 


motor bus carrier, the Governor of 


seized the « under powers everanter 


| he labor dis 


mth, but it 


OMpany 
statute 


ifter about a me 


him by the 
settled 
loneet before The state’ 


eral weeks 


Mean 
Cone 


ot the company was relinquished 


] 1 


stiine ft employer returned to ork 


1 
orker, 


ed reinstatement 
tenure Hy ued im a 
id lost Although | named 
the governor as defendant, the ruled 


that the state 


which could not be sued except with permis 


however, as relu 
during the ate’ 
municipal court 
against the 


suit was actually 


sion that had not been given. The employee’ 
against a state official 


Statute 


contention—that a suit 


claimed 


acting under the authority of a 
to be repugnant to the Constitution and law 
of the United States was 
the state 
tained a demurrer to the suit. The Supreme 
Court of Appeals of Virginia affirmed. Neither 
court 


not a suit against 


was denied when the court 


sus 


issued a written opinion 
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I think that the 83d Congress will be 
recorded in history as a hard-work- 
ing Congress that left a distinguished 
record of legislative accomplishment. 


—Congressman Thomas A. Jenkins 





American Federation of Musicians v. Stein, 
Dkt. No. 343, certiorari applied for Septem- 
ber 13, 1954. The Sixth Circuit held that 
the Norris-LaGuardia Act did not preclude 
an injunction to restrain a musicians’ union 
from publishing the name of a booking agent 
in its “unfair list.” The agent was so listed 
because he resorted to court action rather 
than the union’s arbitration machinery to 
collect damages from a band leader for 
breach of contract. Reason for allowing the 
injunction: No labor dispute was involved 
in the case. The court said that continued 
publication of the agent’s name in the un- 
fair list would cause him more injury than 
the injunction would cause the union. On 
the issue of whether there was such diversity 
of citizenship as was necessary to give the 
federal court jurisdiction, it was held that a 
labor organization has an entity separate 
from its members, and that it is a “citizen” 
of the state in which it has its principal 


place of business—the union in the case had 


its headquarters in New York. The court 
had jurisdiction because Rule 17 (b) of the 
Federal Rules of Civil Procedure provides 
that the capacity of an unincorporated asso- 
ciation to sue or to be sued is determined by 
the law of the state in which the court 
sits—in this case Tennessee—and Tennessee 
law provides that a labor union may sue or 
entity (26 Lapor Cases 
(2d) 679). 


be sued as an 
7 68,491, 213 F. 

Vulcan Furniture Manufacturing Company 
v. NLRB, Dkt. No. 346, certiorari applied 
for September 16, 1954. The Fifth 
held that a party to proceedings before the 
NLRB may hot question the truthfulness 
of a non-Communist affidavit nor whether 
the ostensible union filing it is a 
true official of the union involved. In en- 
Soard order based on a finding 


Circuit 


official 


forcing a 
that the employer refused to bargain with 
a union which won an election, the court 
also ruled that blank ballots could not be 
counted against the union. The employer’s 
contention that employees who cast the blank 
ballots had been intimidated by union mem- 
bers was not supported by the evidence, and, 
in any event, counting of the blank ballots 
against the union would not change the re- 
sult of the election (26 LABor Cases §] 68,544). 
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Cowles Publishing Company v. NLRB, Dkt. 
No. 353, certiorari applied for September 18, 
1954. The Ninth Circuit enforced an NLRB 
order for reinstatement with back pay of a 
group of unorganized part-time employees 
who worked irregular hours at piece-work 
rates assembling Sunday newspapers. After 
the papers had been printed one Saturday, 
the inserters, who had for some time been 
dissatisfied with their wages and certain 
other working conditions, suddenly stopped 
work and presented their grievances to the 
company. They were summarily discharged. 
The court, with one judge dissenting, held 
that the strike did not become an “unpro- 
tected activity” because of its suddenness, 
because the employees stopped work before 
presenting their grievances, nor because the 
company was not allowed sufficient time to 
consider the demands. If the company had 
merely warned the men that they would be 
permanently replaced if they persisted in the 
strike, there would have been no unfair labor 
practice, the court said, because an employer 
is at liberty to replace employees who en- 
gage in concerted work stoppages for eco- 
nomic objectives. Discharging them prior 
to replacement, however, was said to be un- 
lawful (26 Lapor Cases § 683532) 

Lambert v. United Mine Workers of 
America, Dkt. No. 354, certiorari 
for September 20, 1954. On the basis of 
its opinion in UMW v. Patton, 25 Lapor 
Cases §[ 68,257, 211 F. (2d) 742 (companion 
Dkt. No. 142 above), the Fourth 


P : 
reversed a court’s award of 


applied 


case at 
Circuit 
damages against a union for instigating a 


trial 


secondary boycott which resulted in can- 
cellation of a contract between a primary 
and a neutral employer and thus destroyed 
the primary employer’s business (26 LABor 
Cases J 68,595) 


Maneja v. Waialua Agricultural Company, 
Ltd., Dkt. Nos. 357, 358, certiorari applied 
for by both parties September 20, 1954. 
The Nifth Circuit held that it was error for 
a trial court to decide jurisdictional and 
constitutional questions arising under the 
Fair Labor Standards Act in a declaratory 
judgment suit, where there were no ad- 
versary interests but merely an agreement 
between the parties and the Secretary of 
Labor that all employees of a sugar planta- 
tion, except one group, were covered by 
the act. The trial court should have held 
that the employer, a large Hawaiian sugar 
plantation, was a farmer entitled to the act’s 
agricultural exemption (25 Lapor Cases 
7 68,404, rehearing denied 26 Lapor Cases 
{| 68,645). 
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‘Area of Production”’ 
Definition Invalid 


When Congress enacted the Fair Labor 
Standards Act in 1938, it created a Wage 
and Hour Division in the Department of 
Labor under an Administrator to be ap- 
pointed by the President. In 1950, Reorgan 
ization Plan No. 6 transferred authority in 
the division to the Secretary of Labor, but 
nearly all administrative functions of the 
division have back to the 
Administrator 


been delegated 

The heart of the Fair Labor Standards 
Act is its requirement that employers must 
pay not less than 75 cents an hour to each 
employee “who is engaged in commerce o1 
in the production of goods for commerce.” 
Also, each employee so engaged must be 
paid time and one half for hours worked in 
excess of 40 in one week. To this general 
rule there are a number of exceptions. One 
Section 13(a)(10) of the act, 
exempts “any individual employed within 
the area of production (as defined by the Ad- 
ministrator), engaged in handling, packing, 
ginning, compressing, pasteurizing, 
their natural 
agricultural or horti- 
cultural commodities for market, or in making 


of these, in 


storing, 


drying, preparing in raw or 


state, or canning of 
cheese or butter or other dairy products.” 
(Italics supplied.) 

As part of its job of administering the 
FLSA, the Wage 
regulations. One of these ‘area 
of production.” It was decided that a worker 
doing the work mentioned in Section 13(a) (10) 
covered by the act if all of the 
materials on which he worked “come 


and Hour Division issues 
defines the ‘ 


was not 
trom 
farms in the general vicinity of the establish 
ment where he is employed and the number 
of employees engaged in those operations in 
that establishment does not exceed seven.” The 
number of employees was later raised to ten 


Wages . Hours 


Administrator's defini 
United 


This portion of the 
tion was 
States Supreme Court in Addison v. Holly 
Hill Fruit Products, Inc., 8 LaApor Cases 
51,181, 322 U. S. 607 (1944). The Court 
said that the Administrator had exceeded his 


declared invalid by the 


authority in excluding employees in estab 
lishments with less than a particular number 
of workers. The Court permit 


“enlargement” of the exemption “by implica 


refused to 


The opinion contained some advice 


Administrator to aid in drawing a 


tion.” 
for the 
valid definition 
pointed out that the act 

fining of the “area of production” to “the 


Among other things, it was 
restricted the de 


drawing ol geographic lines.’ 


New definition.—To obey the 
Court's order, the Administrator 


Supreme 
held hear 
and new area-of-production 
definition effective March 1, 1947. An amend 
ment to the new definition 
19 {9 


issued a 


ings 
was effective 


January 1, 


The problem of drafting a valid definition 
had to be geared to the intent of Congress 
when it Basically, the law 
makers wished to exempt 
from the act 


wrote the law 
agricultural em 
ployment (insofar as the 
problem under discussion here is concerned) 
It is, however, difficult to state where agri 
culture and food 
Section 7(c) of the 
also contains the words “area of production 
\dministrator),” 


stops Processing he 111s 


For example, act, which 
(as defined by the exempts 
employe rs engaged in the processing of cer 
tain farm products. The Administrator’s new 
definition had to provide for that portion ot 


the statute as well as Section 13(a)(10) 


The new definition provided that a worker 
was exempt as within the area of production 
if, among other things, “the establishment 
where he is employed is located in the open 


The 


rural community” 
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country or ina rural community 


phrase “open country or 





was described as excluding “any city, town 


or urban place of 2,500 or greater population.” 

The Traders Compress case.—It was not 
long before the new definition was attacked 
in the courts. 

The population of Muskogee, Oklahoma, 
is well over 2,500 (above 35,000 in 1950). 
\ cotton processing company there paid cer 
tain of its employees 47% cents an hour 
FLSA 


to get the difference between what they had 


Five of the workers sued under the 


been paid and the 75-cents-an-hour minimum 
prescribed in the act, plus a like amount as 
liquidated damages. The employer (in 
faith” as it was later determined) believed 
that he was exempted from the FLSA by 
Section 13(a)(10). He however, not 


‘“s 


good 


was, 


so exempted under the Administrator’s defi 


nition of “area of production.” The case 
was tried in an Oklahoma federal district 
The employer contended that “the 
definition of Area 
arbi- 
and 


court. 
\dministrator’s 
of Production is unreasonable, invalid, 
trary and should be held to be void 
of no effect.” 

The court agreed with the employer and 
denied relief to the employees. The Con- 
gress had not that the FLSA 
should cover a cotton compressing plant, the 
district judge said, in Messenger v. Traders 
Compress Company, 20 Lanor Cases { 66,604 
(DC Okla., 1951) 

The Secretary of Labor appealed the de- 
cision to the United States Court of Appeals 
for the Tenth Circuit and won a reversal 
in Tobin v. Traders Compress Company, 22 
LABor Cases § 67,140, 199 F. (2d) 6 (CA-10, 
1952). The court held: 


current 


intended 


“Having in mind that the primary object 
of the definition is to attempt to arrive at an 
economic balance between rural and indus 
trial labor conditions, also having in mind 
that no formula has yet been devised or 
suggested for the satisfactory attainment of 
that objective, we cannot sav that population 
of cities and towns is not a relevant economic 
factor in determining whether labor condi- 
tions are predominantly rural or industrial 
This is especially so in view of the admoni- 
tion that the Administrator, not the court, 
is charged with the duty of promulgating 
to achieve the pur- 
It is our conclusion 


a definition economic 
poses of the exemption. 
that the Administrator’s definitive regulation 
relevant 
a reasonable relationship 
and is 


is based econonmuc§ tactors, 
that it 


te the purposes of the 


upon 
does bear 
exemption, 
therefore not arbitrary and capricious.” 

One member of the court dissented. He 


said: “I can see no difference between a 
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provision of a regulation excluding plants 
because of the number of employees and a 
provision excluding plants located within 
or near a city or town having a population 
of 2,500 or within 
graphic lines established, and there is no 
sound reason for any distinction. Generally 
town has no 


more if it is the geo 


the population of a city or 
reasonable relation to the question of whether 
a plant is located within an area of produc- 
tion.” The judge was referring to the Holly 
Hill case, wherein the Supreme Court had 
said the number-of-employees test was in- 
valid. However, the Supreme Court specifi- 
cally said of the 2,500-population test that 
its validity was not at issue in the case 

The majority opinion in Traders Compress 
considered the 2,500-population test and pro 
nounced it valid 


The employer sought review of the de- 
cision against him in the United States 
Supreme Court. Certiorari was denied (344 
U. S. 909 (1952)). 

The case went back to the district court 
on remand, and judgment, including the 
liquidated damages asked for, was rendered 
for the employees (23 LaBor Cases { 67,665 
(DC Okla., 1953) ). The Secretary of Labor’s 
request for an injunction against the em 
ployer was granted (23 Laspor Cases { 67,684 
(DC Okla., 1953) ) 

That ended the Traders Compress contro- 
versy and gave the Wage-Hour Administra- 
tor a breathing spell, but it by no means 
ended the question as to whether the new 
definition of “area of production” was valid 
the 2,500-population test 


even msotar as 


was concerned 


The Lovvorn case.—An FLSA case ver) 
similar to Traders Compress, in that it in 
volved workers in a cotton warehouse and 
the legal which it turned 
whether or not the 2,500-population test was 
13(a)(10) 
exemption inapplicable to the employer in 
Alabama. A federal district 
state, following the Tenth 
Traders Compress, held 
definition “‘is 


issue on Was 


valid so as to make the Section 


volved, arose in 
that 

ruling in 
area-of-production 


court Ww 
Circuit’s 
that the 
based upon relevant economic factors and 
bears a reasonable relationship for the put 
poses ot the exemption; it is therefore not 
arbitrary and capricious.” 

The employer took the case to the United 
States Court of Appeals for the Fifth Circuit 
The district court was reversed with the re 
sult that the Fifth Circuit took a stand pre 
cisely opposed to that of the Tenth Circuit 
in Traders (¢ 
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The rate at which factory workers 
quit their jobs in June remained un- 
changed for the seventh consecutive 
month. At 11 per 1,000, quits were 
at the lowest June rate in recent 
years. —Bureau of Labor Statistics 





worn v. Miller, 


cide d se pembe I 3, 


26 Lapor Cases ¢ 68,654, de- 


1954 


In an earlier case, Jenkins v. Durkin, 24 
LABor Cases § 68,061, 208 F. (2d) 941 (1954), 
the Fifth Circuit had held the 2,500-pepula 
tion test imvalid in its application to Sec 
tion 7(c) of the act. The court said then it 
agreed with the dissent in the Traders Com 
press case. It is not therefore, 
that the court clung to this view in deciding 


surprising, 


in Lovvorn that the test was equally invalid 
in its application to Section 13(a)(10) 


he court considered the Supreme Court's 
decision in Holly Hill in finding the Admin 
invalid. The Adminis 
trator’s right to fix geographic boundaries 
Supreme 


istrator’s definition 
was not in since the 
Court had 
those 
the Administrator could not 
and exclude from the exemption establish 


question, 
that 
however, the court 
“proceed further 


made clear Having fixed 


boundaries, said 


ments located within the geographic bound 


aries because of the existence of other 


establishments 


2,500 o1 


conditions.” The exclusion of 
located 


more population was expressly held invalid 


within a town having 


Loose ends. The clear split between the 
Fitth and Tenth Circuits on the issue 
appear to make it an ideal case for resolu 
Until the ques 


would 


tion by the Supreme Court 


is so resolved, the Administrator will 


thorn 
be uncertain as to the need for again revising 
his definition of “area of production,” and 


many employers will be uncertain as to 


covered by the act 
there 


whether or not they are 
In addition to these “legal” reasons, 


is a very practical one. 
The Traders 
ending 


happen 
present state 


Compress case had a neat 
Phat 


under the 


with no loose ends cannot 
in the Lovwvorn case 
of things. The reason for this 
may be seen by further examination of the 
ourt opinion in Flolly Hill, Mz 


Justice Frankfurter, who wrote the 


Supreme (¢ 
opinion 
to the 
hold it 


a valid 


for the majority, remanded the cas« 


district court “with instruction to 


intil the Administrator, by making 


determination of the area [of production] 


Wages Hours 


with all deliberate speed, acts within the 


authority given him by the Congress.’ 


It will be recalled that the Court found 
the Administrator's number-of-employvees test 
invalid. Presumably the controversy was 
settled after the Admunistrator’s 
changed definition became effective on Marcel 
1, 1947. On its tace, the Supreme Court 
forbade a court decision on. the 
until This problem did not 
in Traders Compress, because the 
that the 


sometime 


opmion 
matter then 
arise final 


decision was definition was Valid 


In Lovvorn, however, the determination that 
the new definition was mvalid again caused 
a hanegfire, because as Mr. Justice Frank 


furter said: “Since the provision was 
not authorized, the entire definition of which 
that limitation must fall. We 


can hardly assume that the Administrator 


was a part 


would have defined ‘area of production’ 


merely by deleting the provision, had 
he known of its invalidity. It would be the 
sheerest guesswork to believe that elimina 
tion of an important factor in the Adminis 
trator’s equation would have left his equation 
unaffected even if he did not here insist upon 
its importance. It is not for us to write a 


definition, That is the Admuinistrator’s duty.’ 


followed the 
“remanded 
to the district court with instruction to hold 
it until the Administrator, by making a valid 


The Fifth Circuit 
course in Lovvorn 


Sailtic 


‘J he case Was 


determination of the area with all deliberat: 


speed, acts within the authority given him 


by Conere ss,” 


The term “deliberate speed” takes on a 
somewhat different 
a court of appeals than it does when spoken 
Holly Hill case 
was decided by the Supreme Court on June 
5, 1944. The Administrator’s changed defini 
tion took effect exactly 
Before any 


meaning coming trom 


by the Supreme Court. The 


two vears and nine 
is made to 
hiftl 


Circuit’s finding, the Lovvorn case will proba 


months later move 


hange the decision as a result of the 
bly be presented to the Supreme Court 
that the case is 
October, 1954 term with 
“deliberate 


Fifth Circuit's 


Ever 
and decided in the 
exerted 


assuming accepted 


voluntarily speed” by 


the Supreme Court and the 


Lovvorn decision is upheld, it may be years 
promulgated 


before the new definition is 


And that vears iong postponement ol the 


outcome may be one of the quickest of the 


alternatives involved If, for example, the 
Supreme Court denies certiorari upon the 


secretary ot Labor's yplication, there } no 


al 
th 


telling when, if ever e€ 18S 


will be finally 


resolved 
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Praise New Social Security Law 


The social security amendments of 1954 
represent the most significant advance for 
the social security system since the incep- 
tion of survivors insurance 15 ago, 
according to Oveta Culp Hobby, Secretary 
of Health, Education, and Welfare. The 
new provisions are in Public Law 761, 
signed by President Eisenhower on Sep- 
tember 1, entitled “An Act to amend the 
Social Security Act and the Internal Reve 
nue Code so as to extend coverage unde1 
survivors insurance 


years 


the old-age and 
gram, increase the benefits payable there- 
under, preserve the insurance rights of 
disabled individuals, and increase the amount 
of earnings permitted without loss of bene- 
fits, and for other purposes.” 


pro- 


“The American people have, for the first 
time, a social security program that covers 
nine out of ten gainfully employed workers,” 
Mrs. Hobby said. “The passage by the 
Congress of President Eisenhower's recom- 
extension of the 


mendations for program 


brings under the system 10 million more 
workers and represents a social gain for the 
nation of important dimensions.’ 


(Details of the new, statute were dis- 
cussed at pages 647-648 of the September 


LABoR LAW JOURNAL.) 


Inclusion of 3.6 million self-employed 
farmers, numerically the largest group to 
be covered by the amendments, affords farmers 
the same opportunity to provide a measure of 
economic security for themselves and their 
families as the self-employed in industrial 
areas have enjoyed since 1950, 
Hobby pointed out. Many farm workers 
included in the 


Secretary 


were also amendments. 


“A comparison between 50 farm and 50 


non-farm counties which we made in the 
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Department illustrates clearly the import- 
insur- 
ance and oid age assistance,” she said. “The 


ant economic relationship between 


percentage of those receiving assistance in 
farm counties was 31 percent of the total 
population over 65. The 
those receiving assistance in the non-farm 
counties was only 17 percent. The new 
amendments will have the eventual effect 
of reducing materially the need for public 
assistance in rural areas just as it has in 


percentage ot 


urban areas throughout the United States 


“This is in the American tradition of 


making it possible for every American to 


contribute to his own security.” 


Mrs. Hobby announced that her depart 
and the Treasury Department are 
working on an emergency 
that the 6.6 million 
receive higher payments as a result of the 


ment 
basis to insure 
persons who are to 
amendments will receive them on schedule 
early in October. The retired-worker bene- 
fits voted by the Congress range from $30 
to $98.50 a retired 
and 
died will also get increases. 


month Families of 


workers survivors of those who have 


The monthly rate of benefit payments to 
payees will rise from $282.9 million during 
August to $318,731,000 for September—an 
increase of more than $35 million or 12% 
per cent. 

Among other significant changes brought 
about by the new amendments is a pro 
vision that permits retired workers to earn 
more money than heretofore to supplement 
their incomes without loss of monthly social 
security payments. Beginning in 1955, bene 
ficiaries may earn at $1,200 a year 
without jeopardizing social security bene 
fits. Under the old law they were permitted 
month Another 
change permits the elimination of up to five 


least 
only $75 per 


to earn 
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years of low or no earnings in computing 


the average earnings on which social se- 


curity payments are based. 


New Railroad Retirement 
Provisions Enacted 


Amendments to the Railroad Retirement 
Act, the Railroad Retirement Tax Act and 
the Railroad Unemployment Insurance Act 
became law when Public Law 746 
approved by the President early in September 

The Internal Revenue Bureau ruled that 
the increase in the taxable wage hase from 
$300 to $350 per month under the Railroad 
Retirement Tax Act is effective for months 
after June, 1954. 
tion of certain compensation paid for service 


Was 


The exclusion from taxa 


as a delegate to a national or international 
convention of a railway labor organization 
is effective with respect to compensation paid 


on and after April 1, 1954, the Bureau said. 


Unemployment Insurance Extended 


The 1954 amendments to extend and im 
prove the unemployment compensation pro 
gram were signed into law by President 
Eisenhower on September 1 as Public Law 767 

They made four important changes in the 
unemployment compensation program: (1) 
The Federal Unemployment Tax Act 


extended to employers of four or more em- 


was 


ployees in each of 20 weeks; (2) contribu- 


tion rates for new and newly covered 


employers were reduced; (3) the quarterly 
installment eliminated; (4) 
unemployment insurance protection was ex 


privilege was 
tended to substantially all federal civilian 
employees. The effect of items (1) and (4) 
above is to extend the unemployment com 
pensation program to approximately four 
workers. A 


provisions follows 


million summary of the new 


Extension of tax.—Although several in- 


dividual their 
ments so as to cover employers with tewer 


states lowered own require 
than eight employees, the Federal Unem- 
ployment Tax Act applied only to em- 
ployers of eight or more in each 20 weeks 
during the year. The 1954 law extends the 
tax to employers of four or more employees 
in each of 20 weeks during the year 1956 
and thereafter, thus bringing approximately 
14 million additional workers within the 


unemployment compensation program. 
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Reduced rates.—In all states, employers 
are granted reductions in the unemployment 
taxes they must pay the state if their unem 
ployment experience meets certain require 
ments; this reduction, through a provision 
of the Federal Unemployment Tax Act, is 
then credited against the employers’ fed 
eral unemployment tax. Under the old law, 
this provision was applicable only if the 
state law required an employer to have at 
least three 
reduced tax 
employers were placed at a 
because they did not have sufficient 
to qualify for a reduction in their 


years of experience before a 


was possible Thus, new 
disadvantage 
years 
unem 
ployment taxes, even though the experience 
years they had were as favorable as those 
of established The 


remedies this situation by permitting a state 


employers new law 
to tie the period of experience required be 
fore rate reduction to the period of time the 
new employer has had experience under the 
law. Under the law, effective 
1954, a state may permit reduced rates to 
an employer after he has one year of ex 
The 
but merely permits a state to extend a rate 
reduction on the 


new alter 


perience new law does not require 


basis of an employer's 
first year of experience 


Installment privilege.—In order to escape 


a past administrative burden which would 


have been increased by the effect of ex 
tension of the program to more employers, 
the new law eliminates the right to pay the 
unemployment tax in quarterly 


sy paying all their tax at the time 


install 
ments, 
of filing their returns, most employers did 
to the privilege 
This 


not, in past years, resort 


which is now eliminated 
is effective after 1954. 


provision 


Federal employee coverage.— The old law 
denied unemployment compensation insut 
ance coverage to all employees of the fed 
eral government, The new law changes this 


by extending the program to include all 
federal civilian workers, with minor excep 
employed in the United 
States, Puerto Rico, the Virgin Islands and 
such 


States 


tions, who are 


elsewhere, if workers are citizens of 
the United 
who 


Generally, those workers 
remain excluded are the ones remain 
from 


ing excluded and 


Those federal employees 


old-age survivors 
insurance coverage 
now covered by the law, about 2% million. 
will be eligible for benefits beginning Jan 
uary 1, 1955. The unemployment compen 
sation law of the state to which the federal 
worker's 


services and wages are assigned 


will determine the worker's right to benefits 
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CURRENT LITERATURE 


in the Labor Field 





A Practical Book 


Collective Bargaining: Negotiations 
Agreements, Selwyn H. Torff. McGraw- 
Hill Book Company, Inc., 330 West 42nd 
Street, New York 36, New York. 1953 
323 pages. $5.50. 


This book was published about a year 
ago, but nothing in the interval between 
this writing and the publication of the 
book has lessened its value. The value of 
the book stems not alone from the fact that 
the author has been associated with a law 
firm in Chicago which has conducted a 
great number of negotiations for employers, 
but also the fact that he is a lecturer 
in industrial management at Northwestern 
University. [t is a practical book, setting 
out the language of clauses that are used 


and 


in contracts, explaining their purpose and 
pointing to certain pitfalls. 

lor example, the author says in regard 
to the vacation agree- 
ments, the eligibility date language is couched 
in such phraseology as ‘each employee who 
is dchively employed on June 1’ or ‘who is 
on the active payroll on June I’. 
of language makes the eligibility date a 
qualifying date as well as an eligibility date. 
Employees who have fulfilled all the eli- 
gibility requirements pertaining to length 
of service and minimum amount of work 
might find themselves disqualified for a 
paid vacation if they laid 
off on the date in this 
language.” 

And example 
chapter, this one dealing with computation 
pay: “A collective bargaining 
agreement that provides for 1 or more 
‘weeks’ vacation’ that the 
vacation shall be ‘with pay’ is manifestly 
What is a week for the purpose 


clause: “In some 


were absent or 


question, unde 


another from the same 


of vacation 
specifies 


and 


ambiguous. 
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This type 


of vacation?’ Is it the standard straight 
time work week of 40 hours? Is it a work 
week of 44, 46, or 48 hours? Is it the 
number of hours worked by the employee 
in the week immediately preceding his 
vacation? Is it the number of 
hours worked by the employee; and if so, 
over what period is the to be 
taken? Similarly, what phrase 
‘with pay’ include? Is it the employee's 
hourly rate at the time he takes his va 
cation? Is it the employee’s average hourly 


average 


average 


does the 


over what period? In the 
workers, should thei 
their average hourly 


rate, and if so, 
case of incentive 
vacation be based on 
earnings, including incentive 
just on their base or guaranteed rate? In 
third-shift workers, 
shift 


earnings, oO} 


the case of second- or 
should 
premiums? If 
hourly 


their vacation pay include 


vacation pay is based on 


average earnings in some desig 
nated period, should overtime premium pay 
that included in the 


computation of vacation pay? 


earned in period be 


“In order to avoid the dissension, dis 
putes, and disappointments likely to occur 
if vacation pay rights are left undefined, 
both employers and unions generally pre 
fer to provide ior a specific delineation of 


these rights in the collective bargaining 


” 
agreement. 


The book falls, logically, into four parts 
Part One has three chapters serving as an 
bargaining, ne 


introduction to collective 


gotiations and agreements 

Part Two is comprised of seven chapters 
on the subject of negotiations of noneco- 
nomic issues. 

The seven chapters in Part Three treat 
of negotiation of economic issues, and the 
two chapters in the fourth part discuss the 
subject of administration and enforcement 
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of collective bargaining agreements, that is, 
the grievance procedure and arbitration. 


A Parade of Errors 


Nonferrous Metals Industry Unionism 1932- 
1954. Vernon H. Jensen. New York State 
School of Industrial and Labor Relations, 
Cornell University, Ithaca, New York. 
1954. 328 pages. $4 

This study tells the story of how a 
democratic union, International Union of 
Mine, Mill and Smelter Workers, was taken 
over by a small but active Communistic 
leadership and was finally expelled from 
the CIO. Methods used by the Commu- 
nists and left-wing sympathizers were not 
necessarily unique. In many respects they 
same methods that any group 
may use to take over the leadership of an 
organization. It is paradoxical that they 
were used in a union which had such a 
long tradition of rank-and-file assertiveness 
This is an excellent and detailed study of 
the parade of which marked the 
history of unionism in the nonferrous 
metals industry 


were the 


errors 





ARTICLES 





The 


and 


Start on a United Europe 
Schuman Plan—the Coal 
Steel Community of France, Germany, Italy 
Low Countries—has in full 
operation since May, 1953. If it works, says 
the author of this article, “it could not fail 
to inspire further consolidation of Western 


Europe an 


and the been 


formation of the 
proposed European authority 
Whether it works depends to a large degree 
labor. Western European 
shown considerable in- 


Kurope and promote the 


political 


on organized 
trace 
terest 


unions have 
in the plan, and this enthusiasm is 
nearly unanimous those labor 
organizations controlled by the Communist 
Party. The workers 
million or 10 per cent of the labor force of 
security 
workers gen- 


except tor 
n the Community, 1.75 


the member states, have along 
certain lines not enjoyed by 
For one thing, these employees are 


relationship to their 


erally. 
in an unprecedented 
employers. The author says: “The 
supranational protection against his employer 
as well as against the dangers of unemploy- 


worker’s 


ment, the supranational cooperation in the 
trade 
among themselves and with the associations 


consultative committee of unions 


of producers as well, which protect the labor 


imterest of the entire Communitvyv—to name 


Books Articles 


only a few and the most striking examples 
entirely new features in labor rela 
tions."—Bebr, “Labor and the Schuman 
Plan,” Michigan Law Review, May, 1954. 


—are 


Serving Two Masters Successfully 
Are sO called 
management 
malcontents on the 


“good” unionists resentful of 
therefore, tend 
job? This 
number of 


and do they, 
to become 
article makes a rundown on a 


studies of the subject Che conclusion 
that, 


no appreciable 


drawn is generally, adherence to a 


union has effect on good 


direct relations between employers and thei 
that it 


relations 


workers. It was learned, however, 


made a difference whether basi 


between the union and management were 
amicable. When they 
who played a dominant role at union meet 
ings felt friendly toward 
And the union leadership often enjoyed 
being able to credit for the happy 


It was somewhat different where 


were, the employees 
management too 


claim 
Situation 
the union and management were 
who 

unfriendly to 


antagonis 


tic, because the workers dominated 
otten 


‘J his 


when the 


union meetings were 


situation 


Was 


ward the company 


change union and 
settled their 


union meetings then shifted to em 


observed to 
management differences; con 
trol of 
ployees essentially contented with their jobs 
employers Dean, “Union Ac 
tivity and Dual Lovalty,” /ndustrial and 


Labor Relations Review, July, 1954 


and their 


Picketing and the First and Fourteenth 


Amendments . . . The United States Su 
preme Court cloaked peacetul picketing with 
the protection of the First and Fourteenth 
Amendments of the Constitution in the 1940 
case of Thornhill v. Alabama, in striking down 


a statute which forbade picketing on the 
ground that the law interfered with the free 
speech guarantee. Since then the Court has 
slowly but surely receded from this position 
until little remains of the Thornhill doctrine 
Nevertheless, the Court has not 


words 


seen hit to 
This 


a plea to the Court to hang on to 


overrule the case in so many 
article 1s 
its fragmentar, remains. The author care 
well-documented argu 
that the 


practical solution to the problem of whethe1 


fully works out a 


ment for the most 


proposition 
and how much the Constitution should pro 
tect picketing is for the Court to proceed 
case by case. The lawfulness of a particular 


instance of should be 


picketing, he say Ss, 
tacts of the 
Picket 


Univer 


1954 


determined on the objective 
situation.—Jones, “The Right to 
Twilight Zone of the Constitution,” 
vania Law Review, lune, 


ity of Penns 
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Meetings of Labor Men 


Fourteenth Annual Convention of the 
Confederated Urions of America.—This 
year’s meeting of the national confederation 
of independent unions will be held October 
27-29 at the Hotel Wisconsin, Milwaukee, 
Wisconsin. National headquarters of the 
group is at 1236 North 43rd Street, Mil- 
waukee 8, Wisconsin. 


Twelfth Annual Conference on Training 
in Business and Industry, Purdue Univer- 
sity.—This conference begins September 29 
and October 1. Professor Harry S. 
3elman is chairman Address: Purdue 
University, West Lafayette, Indiana. 


ends 


Conference on Arbitration in Labor and 
Management Relations, University of Hous- 
ton.—Carl Schedler of the Federal Media- 
tion and Conciliation Service will 
this conference on October 1 at 


address 
Houston, 
Texas. 


Society for the Advancement of Manage- 
ment.— The Annual Midwest Regional Man- 
agement Conference will be held October 
14-15 at the Hotel Pfister, Milwaukee, Wis- 
consin. The chairman is Earl F. Warzinik, 
Line Material Cempany, Milwaukee. 


Merchants and Manufacturers Associa- 
tion.—The Twelfth Annual Personnel Con- 
ference of this group will be held October 
25-28 at the Desert Inn, Palm Springs, 
California. Information is available from 
Charles A. McKeand, 725 South Spring 
Street, 


, 
Angeles 14, California. 


Los 


Sixteenth Annual Conference, Texas Per- 
sonnel and Management Association.— The 
conference will be held at the University of 

Nor- 
Austin, 


asso- 


Texas, Austin, Texas, October 28-29. 
ris A. Hiett, Station, 
Texas, is executive secretary of the 
ciation 
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Conference on Labor Relations, State 
University of Iowa.—The College of Law 
at the university, Iowa City, lowa, will hold 
this conference on October 28. 


CIO Conventions.—October 6-8: NABET, 
Ambassador Hotel, Hollywood, California. 
October 8-10: Georgia State IUC, Demp- 
sey Hotel, Macon, Georgia. October 9-10: 
Colorado State IUC, Albany Hotel, Denver, 
Colorado. October 14-16: Virginia State 
IUC, Nansemont Hotel, Ocean View, Vir- 
ginia. October 21-24: Wisconsin State 
IUC, Milwaukee, Wisconsin; Utility Work- 
ers, Sheraton-Plaza Hotel, Massa 
chusetts. October 28-30: Government 
Workers, Hollenden Hotel, Cleveland, Ohio 


Boston, 


AFL Conventions.—( Jctober 1: Delaware 
State Federation of Labor, Wilmington, 
Delaware; New Mexico State Federation 
of Labor, Albuquerque, New Mexico. Octo 
ber 4: Kentucky State Federation of Labor, 
Kentucky; Minnesota State 
federation of Labor, place undecided; 
Mississippi State Federation of Labor, 
Biloxi, Mississippi. October 7: Wyoming 
State Federation of Labor, Cheyenne, Wyo- 
ming. October 11: Illinois State Federa- 
tion of Labor, Peoria, Illinois; Nebraska 
State Federation of Labor, Omaha, Ne- 
braska; North Carolina State Federation of 
October 21, 1954: 
Labor, 


Owensboro, 


Labor, place undecided. 
West Virginia State Federation of 
Charleston, West Virginia 


International Union of Life Insurance 
Agents.—This year’s convention will be held 
October 15 in Duluth, Minnesota. Details 
are available at the union headquarters, 
Room 427, 724 9th Street, N. W., Washing 
ton ;. D. a 


Council of Profit Sharing Industries.— 
The Seventh Annual 
Council of Profit Sharing Industries will be 
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Chicago, Illinois, 
will 
applying the 


House, 
The 
ot correctly 


held at the Palmer 
October 28 and 29 
value 
profit-sharing principle 


conterence 
stress the 
Several panels are 
being arranged to air profit sharing from 
General chairman for the con- 


Lodge. 


all angles. 
ference is E J 


President Acts to Halt 
Contract Discrimination 


Government contractors must agree to 
specific clause under new order. 


those 
work, 


All government contracts, except 
and 


must contain a specific mandatory clause 


on certain foreign emergency 


forbidding discrimination against workers 
on account of race, religion, color or national 
President Eisenhower laid down this 
rule recently in Executive Order No. 10,557 

The 

“In connection with the performance of 
work under this contract, the contractor 
agrees not to discriminate against any em 
ployee or applicant for employment because 
religion, color, or national 

shall include, but 
following 


origin 


text of the new clause follows: 


ot race, origin. 
The aforesaid 


not be limited to, the 


provision 
employ 
demotion, or transfer; 


recruitment 


ment, upgrading, 


recruitment or advertising; 


layoff or termination; rates of pay, or other 


forms ot compensation; and selection tor 


training, including apprenticeship. The con 
tractor 
spicuous places, available ror employees or 


employment, 


agrees to post hereafter in con 


applicants for notices to be 
provided by the 
forth the provisions of the non-discrimina 


contracting officer setting 


tion clause 
further agrees to insert 
provision in all 


“The contractor 
tue foregoing subcontracts 
hereunder, except subcontracts for standard 
commercial supplies or raw materials.” 


[The new clause strengthens and clarifes 
previous nondiscrimination 


It was approved by 


requirements in 
government contracts 
the President 
the President’s Committee on 


upon the recommendation of 
Government 
Contracts, a group consisting of nine public 
leaders, headed by 
The year-old com 
is in full 


governmental 
Nixon 
announced that it 

and 


and six 
Vice President 
mittee recently 
clerical 


recently 


operation with a professional 
staff. In its first 


issued, it explained that it combats discrim 


annual report, 


ination by indi 
vidual workers 
referred to the 


receiving complaints for 


These complaints are 
government 
held 


noncom 


appropriate 


contracting agency, which makes a 


W hen 
found, 
conciliation \ 


mstances ot 
corrected by 


investigation 
pllance are they are 
and 


of the 


negotiation report on 


the outcome investigation and results 


Harris & Ewing 


Here are five of the hardest working men in the federal government, the chairman 


and members of the National Labor Relations Board. 


From the left they are Philip 


Ray Rodgers, Abe Murdock, Chairman Guy Farmer, Ivar H. Peterson and Albert C. 


Beeson. 


Since Member Beeson's appointment last January brought the Board to full 


strength, these five men have decided about 1,000 cases, and more than 900 of their 
decisions have been unanimous, according to a recent statement by Member Rodgers. 


Rank and File 
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achieved is then made to the committee 


which, in turn, notifies the employee who 


made the complaint. 


Cole to Study A-Labor 


Former FMCS director chosen to seek 
method of dispute avoidance in atomic 
energy plants. 


David L. Cole, former director of the 
Federal Mediation and Conciliation Service, 
has been appointed by Secretary of Labor 
Mitchell to head a five-man committee to 
study relations in atomic energy 
plants and recommend ways to avoid labor- 
management disputes in the industry. All 
facets of the problem, including study of 
the role the federal government should take, 
will be investigated, and recommendations 
will be made by the group to the Labor 
Department. 


labor 


Secretary Mitchell announced that the 
study was undertaken in accordance with 
a promise he made to union leaders last 
July, when a threatened walkout at some 
installations called off at his request. 

The other four members of the committee, 
Mitchell said, would be appointed by him 
upon Cole’s recommendation. 


was 


Clague Gets New Post 


Former BLS head appointed to special 
Labor Department statistical position. 


Ewen Clague, former Commissioner of 
Labor Statistics, has been appointed a spe- 
cial assistant to the Secretary of Labor to 
deal with over-all economic and statistical 
problems in the Department of Labor. His 
term as head of the Bureau of Labor Sta- 
tistics, a position he had held since 1946, 
expired August 19. The new appointment 
was made retroactively effective to August 
20. It was announced at the same time 
that no interim appointment as BLS chief 
would be made unt)! Congress reconvenes 
next January, and this was generally inter- 
preted to mean that Clague would be 
Mitchell’s candidate to take over leadership 
of the BLS again at that time. 

In the meantime, Mrs. 
Wickens, Deputy Commissioner of 
Statistics, was named Acting Commissioner. 
She will serve until Congress acts on a new 
permanent appointment 

The Bureau of Statistics is the 
government’s principal fact-finding agency 
in the field of labor economics, particularly 
to the collection and analvsis 


Aryness Joy 
Labor 


Labor 


with 
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respect 


Harris & Ewing 


George E. Strong is the new General 
Counsel and Assistant Director of the 
Federal Mediation and Conciliation 
Service. He succeeds Laurence E. 
Siebel. Mr. Strong was a practicing 
attorney in Washington, D. C., for 
a number of years. At the time of 
his appointment to the new post, he 
was handling security matters for the 
FMCS. He was born in Blue Rapids, 
Kansas, 59 years ago. A veteran of 
both World Wars, he has had broad 
experience in labor matters. For 
seven years he was an arbitrator of 
labor disputes in a wide variety of 
industries. In 1951-1953, he was 
chairman of Region 4 of the Wage 
Stabilization Board. 





employment and 
productivity, 


of data on 
developments, 


manpower 
wages, indus- 


trial relations and accidents, price trends 
and costs, and standards of living. Its best 
known product is the Consumer Price Index, 
and reported by the Division 
Living. Other divi 
those on Man 


and 


maintained 
of Prices and Cost of 
BLS 


sions of the include 


power and Employment, Productivity 
Technological Developments, Industrial Re 
lations, Wage Statistics, Construction Sta- 
Economics, Foreign 
Hazards and 


Interindustry 
Industrial 


tistics, 


Labor Conditions, 
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kconomics The BLS 
organization operates from 
Boston, New York City, 
Chicago and San Francisco 


the Office of Labor 
field 


offices in 


regional 
Atlanta, 


Requests for general information concern 
ing the work of the bureau and its many 
publications may be addressed to the Com- 
missioner of Labor Statistics, United States 
Department of Labor, Washington 25, D. C. 
Requests for technical 
ducting 
the party 


assistance in con 
special studies to be paid for by 
requesting the assistance are ac 
cepted at the same address. 

(A detailed BLS and 
its various divisions appears at pages 20,534 
and following in 3 CCH Lapor Law Reports 
(4th Ed.).) 


discussion of the 


New York Needs Mediators 


Empire State's quinquennial examina- 
tions to be held November 20; appiica- 
tions accepted until October 22. 


The competitive examination for media 
tors to serve with the New York State Board 
of Mediation will be conducted by the Civil 
Service Department of the No- 
vember 20. Applications for the positions 
will be accepted up to October 22. Exami- 
nations are held only once every five 


State on 


years 


Duties of successful candidates will in- 
clude arranging conferences between prin 
cipals in labor disputes, acting as mediator 
or arbitrator at such conferences and doing 
related work as required. The salary range 
is $6,940 to $8,470 in five annual increases 
Applicants must be residents of New York 
State 

Full details, including application forms, 
may be obtained from the New York State 
Department of Civil Service, Room 212, 
State Office Building, Buffalo 2, New York 


Women's Bureau Gets 
New Assistant Director : 


Dr. Winifred G. Helmes chosen for 
Labor Department post. 


Dr. Winifred G. Helmes was appointed 
Assistant Director of the 
United States 
September 16. She will aid 
Leopold, bureau director 


Women's Bureau, 
Labor on 


Alice K 


Department of 
Mrs 


Dr. Helmes resigned from the executive 
staff of the American J 
Women to accept the appointment 
\ native of St. Paul, Minnesota, and holder 
of B. S., M. A. and Ph. D 


Association of Uni 
versity 


degrees from the 


Rank and File 


Chase News Photo 


Dr. Winifred G. Helmes 


Unive rsitv ot Minnesota, she has held teach 
that 
University and 


also at 
Bradford 


ing positions at school and 
State 
Junior College in Massachusetts 
1951, Dr Helmes’ 


has involved studying the 


Louisiana 


with the 


position 


Since work 
AAUW 
of women in political and economi 


AAUW 


civic, 


and guiding branches 


throughout the 


Situations, 
country 


NEPH Week October 3-9 


Hundreds of committees prepare for 
tenth observance of drive for employ- 
ing handicapped. 


Led by the President’s Committee on 


Employment of the Handicapped, hundreds 


of community committees representing la 


bor, management and other 
tenth 
Physically 

Many 


President Eisenhow 


RrouUups are 
preparing tor the observance of Na 
tional Employ the 


Week, October 3-9 


lowing the 


Handi app« d 


governors 10 
action ot 
are issuing official proclamations fos 


occasion 


Farmer Explains NLRB Role 
Board chairman outlines limited role of 
agency in deciding labor controversies. 
The National Labor 


beer in 


Re lations B 


existence tor nearly () 





its function is still widely misunderstood, 
according to a recent statement by Board 
Chairman Guy Farmer. His remarks to the 
National Association of Motor Bus Opera- 
tors at Chicago on September 15 are quoted 
below, in part: 

“The National Labor Relations Board is 
a Federal Agency which has existed for al- 
One would think that by 
this time its function would be pretty clearly 


most 20 years. 


understood, if not by the public at large, 
at least by those segments of our society 
find directly 

Sut almost every day events occur 
which only 


who themselves within its 
ambit. 
or statements are made can 
misconception of the 


labor 


stem from a_ basic 
essential role of this Agency. If a 
dispute over a wage issue results in a crip- 
pling strike affecting one of our national 
industries, the public expects that the NLRB 
will provide appropriate relief. The fact is, 
we are completely powerless to deal with 
The machinery for handling 
controlled by the 


that situation. 
such disputes is not 
Board. If an employer finds that his free 
dom of action is curtailed by a requirement 
that he cannot institute a pension plan with- 
out negotiating its terms with the union 
representing his employees, he is quite likely 
to blame the Board and to gloss over or 
ignore the fact that his obligation in this 
respect is imposed on him by the Statute 
which we happen to administer. Actually, 
the Board is no more responsible than the 
Federal Judge, who, by imposing a fine 
on a delinquent taxpayer, thereby becomes 
responsible for our tax laws. If a union 
runs afoul of one of the statutory proscrip- 
tions against secondary boycotts, the Board 
may be labelled as anti-union without men 
tion being made of the fact that the Board’s 
sole function is to enforce, not to make and 
certainly not to alter, the law as written by 
Congress. ... 


“ 


In order for the public to intelligently 
evaluate the work of the NLRB, it is neces 
sary to have a clearer picture of what the 
Board does as well as what it does not do. 
First of all, it must be remembered that 
the Board does not make the laws. That 1s 
Our job 1S only to 
Secondly, the 
Congress 


the job of Congress. 
and enforce them. 
vested by 


interpret 
Board has not 
with any authority whatsoever to arbitrate 
labor disputes. If an employer and a union 
have a dispute over contract conditions, we 
and 
disruptive that 


We 


been 


have no power to step in resolve the 
dispute, regardless of how 


dispute may become to our economy. 
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cannot in any wise dictate or even suggest 
the substantive terms of a settlement. In 
fact, there is no provision anywhere in the 


Federal law for compulsory arbitration. 


“Similarly, we are not 
attempt to about a 
mediation. 
vention in the capacity of mediator are pro- 
vided, not by the NLRB, but by the Federal 
Mediation and Conciliation Service. Lastly, 
and this is important to remember, we do 
not formulate or implement the labor poli- 
cies of the Administration, except, of course, 
as these policies may by legislative enact- 
ment be made a part of our governing 
Statute. The formulation and implementa- 
tion of the national labor policy is the job 
of the President and his Secretary of Labor 


empowered to 
bring settlement by 


Facilities for Government inter- 


and the Congress. 
What 
We ad- 


“So much for what we do not do. 
we do can be stated quite simply. 


minister the National Labor Relations Act 
—a single statute which incorporates the 


essential provisions of the Wagner Act of 
1935 and the Taft-Hartley Amendments of 
1947. As administrators, we cannot be con- 
cerned with the wisdom of a particular stat- 
utory provision. The Congressional language 
intent bind us in our deci- 


and legislative 


and we have only one obligation- 
that is to 


as written and intended by Congress. 


sions, 


interpret and enforce the law 


In conclusion, I should like only to add 


one thought. Americans have great faith 


in the law, but we know that there are definite 
be done by legis- 


limitations on what can 


lation. It is a great temptation to pass a 
law to cure every ill that develops in our 
economic life, but legislation is not enough. 
It requires the cooperation and good will 
of all our citizens to give our laws meaning 
work. 


and to make our system 


“And so it is in labor-management rela- 


The 


our Government to maintain the two groups 


tions. public can only act through 


at an equal level of bargaining strength 
We can 
capital and labor together at the bargaining 
table, 
able to stand up to the other on an equal 
That 


must 


pass and enforce laws to bring 


each strong and independent ind 


basis. But that is all we can do 


is the point when capital and labor 


be willing to stand up to their responsi 


bilities, to compromise their differences and 
to arrive at honorable solutions which are 
both 


welfare and 


fair to and which contribute to the 


prosperity of our nation.” 
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IS JOINING THE UNION REQUIRED IN THE TAFT-HARTLEY UNION 
SHOP?—Continued from page 662 





by the first italicized portion which re 
inforces the general import of the case. We 
are back to the presumption that the 


upholds the intent of Congress. 


case 


Fortunately, other cases have been de 
cided by the courts and by labor arbitrators 
and Almost 
without exception they support the conten 
tion of this article.’ 


on the same related issues 


Pan American World Atrways, In 
1953 arbitration case.” 


was a 
In a union shop, an 
employee tendered dues and initiation fees 
but stated specifically that she was not 
joining the union. Arbitrator Aaron Horvitz 
held that the union was entitled to demand 
the employee’s discharge, pursuant to the union 
shop clause of the Railway Labor Act.” 


the protection afforded by 
until the 
employee has applied for union membership. 
Literally this is because until he has applied 


“In my view 


this language cannot be claimed 


for membership he cannot have been ‘denied’ 
An employee has not applied 
given 


membership. 
for union membership until] he has 
manifestation of his desire 
It is immaterial 


outward 
or intent to join the union 
that the manifestation may be grudgingly 
mental 


some 


given, or accompanied by reserva 


tions. What is required is conduct which a 
reasonable man would take as signifying an 
intent to apply for membership. The exist- 
ence of intent is properly determined by the 
manifestation of the 


objective parties, rea 


sonably interpreted 


From the facts surrounding the 


revealed by the record, it 
doubtful 
[the employee] had applied for membership 


But | think her conduct both 


first tender, as 


might perhaps be whether 

at that time and 

interpreted in the 

did not 

This makes it com 
that she has not 


later can properly be 
light ot het 
intend to be 
pletely 
applied for member ship od 


letter declaring that she 
a member 


VewW, 


clear, m my 


The decision then goes on to distinguish 
the Unton Starch case in a manner that leaves 


* Either interpretation of the Union Starch 
case might be read into NLRB v. Gottfried Bak 
ing Comvany, 25 LABOR CASES * 68,170, 210 F 
(2d) 772. 784 (CA-2, 1954), but the reference 
to the Union Starch holding is so brief and 
incidental as to have little authority on the 
question at issue here The same is true of 
Radio Officers Union v. NLRB, 25 LABOR CASES 
© 68,111, 347 U. S. 17, 54 (1954) 


The Developing Law 


no doubt of the arbitrator’s 
thereot The : 
not inconsistent with the conclusion I have 
stated. That 
sumption that the employees had requested 
membership but had been refused because of 
with certain 


interpretation 
Union Starch case is 


case was decided on the as 


unwillingness to comply 
(Italics supplied.) 


their 
conditions.” 


Without leaving any room for doubt, the 
case holds that under the union shop clause 
of the Railway Labor Act, which is similar 
to that of the Taft-Hartley Act, the em 
ployee must not only pay the requisite dues 
also join the 
ettort 


initiation fees but must 


least make 


and 
union, OT ai the necessary 
to do SO 

The NLRB has 


sions subsequent to the Union Starch cass 


rendered several deci 
which fall into the general pattern as inte 
preted by the article In Katser 
Aluminum & Chemical Corporation” was 
held that an 


offer to pay 


present 


employee does not have to 


dues and initiation fees where 
the union has illegally discriminated against 
him in setting its requirements tor me mber 
In Westinghouse Electric Corporation,” 


of the union, had 


ship 
the employee, a member 
fined $500 


unionism. The 


dual 


refused to 


been and expelled lor 


union thereaftet 
accept dues from him, insisting on payment 
of the fine. It was held that since the 


had indicated that the 


union 


employee would. not 


be reaccepted as a member except upon 


meeting an illegal prerequisite (payment ot 


the fine), the employee could not be dis 


failure to tender the necessary 


| he s¢ 


failure to 


charged for 
while revolving 
bear out the 
Board will not 
futile gesture 
Union Starch 


a fortial appli 


two cases, 
offer dues, 
that the 
in employee to make a 
membershif In the 


payments 
around 


general proposition 


require 
toward 


case, the futile gesture 


cation for membership. But sucl 


tion is ordinarily required, just as in the 


two cases under consideration a tender of 


payment is ordinarily required although 


waived when it is “forestalled.’ 


>For a discussion of this case see 4 Labor 
Law Journal 438-439 (June, 1953) 

% Sec. 2(11), 64 Stat. 1238 (1951) 

2? 93 NLRB 1203 (1951) 

* 96 NLRB 522 (1951) 

‘In affirming the Board's order in the case 
cited at footnote 28, the court said The rule 
that no man is compelled to do a useless act 

(Continued on following page) 


735 





We conclude, therefore, that under a 
legal Taft-Hartley union shop contract, an 
employee is required to join the union, or 
at least indicate his 


If the union commits an act that makes his 


willingness to do so. 
application for membership a futile gesture, 
But mere ten- 
der of dues and initiation fees is not enough 

In view of the ambiguity of the leading 
case of Union Starch, there is no certainty 
that the interpretation herein set forth will 
stand the test of further judicial contem- 
plation. But it is submitted that this is the 
only reasonable reading of the cases as they 


he is excused from doing so. 


now stand. 

It is true that only a “minimal utterance’ 
is sufficient to fulfill the requirement of ap- 
It may even be 


’ 30 


plication for membership 
argued, quite correctly, that the type of 
union membership required under the Union 
Starch ruling is as close to nonmembership 


as possible.” But that falls into the general 
pattern of Taft-Hartley policy. 

The United States Supreme Court 
“The policy of the Act is to insulat 
employees’ jobs from their organizational 
Thus §§ 8(a)(3) and &(b)(2) were 
freely 


1 
lla> 


said: 


rights 


designed to allow employees to 
exercise their right to join unions, be good, 
from 


their 


bad, or indifferent members, or abstain 
joining any union without imperiling 
livelihood.” * (Italics supplied ) 

The the union security 
provisions of Hartley Act is to 
reduce to the point union dis 
cipline over employees, insofar as it stems 
This is equally true in 


tenor of 
the ‘Taft 
vanishing 


entire 


from job control. 
regard to employees who are already mem 
[ union and those who are 
members. A weak 
but the formality is re- 


[The End] 


bers of the 
prospective type ot 
membership it is, 
quired nonetheless.™ 





EQUAL PAY FOR WOMEN LAWS: ARE THEY DESiIRABLE?— 
Continued from page 688 





In the case studies themselves, the accent 
in reference to pay 
‘comparable.” 


same 
“similar” or 


is on the word 
and work, not ’ 

To end on a quasi-humorous note, let us 
speak of the Sid Caesars and Imogene Cocas 
of the world. The following is an excerpt 
from the television column of Harriet Van 
Horne in the New York World-Telegram 
and Sun of February 5, 1954: 

“I see by Variety that NBC's 
extravaganza, Show of Shows, may lose its 


joyous 
stars—and hence its joy. 


“Reason behind this confound the 
simple folk among us who keep $20 in the 
But it appears 


that $25,000 a 


may 


sugar bowl for emergencies. 
that Mr. Sid 
week is no longer adequate for his station 


Caesar feels 


(Footnote 29 continued) 
finds universal acceptance in cases dealing with 
the law of contracts generally.’’ (NLRB v 
International Association of Machinists, 23 
LABOR CASES { 67,479, 203 F. (2d) 173 (CA-9, 
1953).) While the case involves readmission to 
a union, the point at issue was the same as in 
the case of an initial admission. 
” Macaluso articie cited at footnote 4, p. 453. 
“It is ne wonder that the dissenting mem- 
bers of the NLRB in this case considered it 
necessary that an applicant for membership 
indicate ‘‘a willingness to comply with reason- 
able formalities in the process of joining.”’ 
(NLRB case cited at footnote 2, p. 792.) The 
question would still be, what are ‘‘reasonable 
formalities''? But one cannot go along with the 
dissenters’ statement that, pursuant to the 
decision in this case, ‘‘even in the situation in 
which employees openly admitted that they 
wished to have nothing to do with the union 
and were willing only to pay dues and fees 


736 


in life. And Miss Imogene Coca is having 
a rocky time making ends meet on $10,000 
a week... 

“Apropos this threatened blow-up in the 
Show of Shows, I have considerably more 
sympathy for Miss Coca. Equal pay for 
equal work is a sane and just theory no 
matter what the job. If Mr. Caesar is worth 
$25,000 a week, so is Miss Coca. They’re 
a team and they carry equal weight as 
entertainers.” 

Suppose they 
contractors: 
legislation 
anyone be 


employees and not 
Would the pro 
apply? A state 
astute (or 


were 
independent 
federal 
act? Could 
enough to draw a regulation to cover such 


pe sed 
zany) 


a situation? Suppose the pay scale had been 


reversed: What then? [ The End] 


for the right to work under the union-shop 
contract, the refusal of the union to accept these 
employees on those terms would, under the 
majority decision, be a denial of membership.’ 

% Radio Officers case cited at footnote 24. The 
phrase ‘abstain from joining any union’ ap 
plies to situations where no legal union shop 
exists. 

% ‘Since the union can 
any disciplinary control over the hostile em- 
ployee, the requirement that the employee 
‘consent’ to join may seem artificial and ritual- 
istic However, I do not believe it to be the 
function of this arbitrator to go behind the 
declared policy of Congress. Evidently Con- 
gress felt that some advantage was to be 
achieved by a union if an employee could be 
technically required to consider himself, out 
ward!y at least, a member of the bargaining 
agent.”” (Pan American World Airways, Ir 
arbitration case discussed in text.) 


in no event exercise 
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Cheer as the Winners Go By... 


- 

I OOTBALL is so ancient a game 

4 S 

that its origin is lost in antiquity. Young people probably 
began playing the game long ago with the inflated bladder of 
an animal. In one form or another, the sport has been around 
ever since. But the football of today, as played on gridirons 
across the United States, is comparatively new. 

A look at the very first intercollegiate game played here 
will serve as an illustration. On November 6, 1869, Princeton 
and Rutgers met at New Brunswick, New Jersey. [ach team 
had its own rules in those days and the home team was usually 
allowed to impose its rules on the visitor. Rutgers’ rules were 
followed in the contest, and Rutgers won—six goals to four. 
There was no time limit; the game ended when one team 
scored six goals. Each team had 25 players, and a round 
rubber ball was used. 

Football went through a long period when it was not quite 
respectable because of its roughness. Even Harvard, one of 
the schools which gave the game its early impetus, banned it 
from the campus from 1860 to 1872. Despite its bad reputation, 


the popularity of the sport grew rapidly. 


Pusnic INTEREST in football 


has made it one of the leading sports in the nation, Thousands 
of games every autumn are well attended, and crowds of 50,000 
are not uncommon. Some of the larger schools draw 90,000 
or more watchers per game, and only the lack of bigger stadiums 
keeps many more enthusiasts away. Television and radio 


broadcasts of many games draw audiences in the millions. 


[ \ MERICANS are very famous for 


their participation in sports, and supplying them with equip 
ment has become an important industry. The Bureau of the 


Census reported that the value of sporting and athletic goods 


produced in 1952 was $257,244,000, and that figure represented 
an increase of more than $46 million over 1947's production. 
The recent growth of interest in football can be seen from the 
number of balls manufactured. In 1939, about 2.6 million 
footballs worth nearly $2 million were produced; by 1947, the 
most recent year for which statistics are available, manufac 
turers had to supply 3.7 million balls worth about $7 million 


to meet the demand 


Photograph by United Press. 
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